SI TI NG COVW TTEE WORKSHOP
BEFORE THE
CALI FORNI A ENERGY RESCQURCES CONSERVATI ON
AND DEVELOPMENT COWM SSI ON

In the Matter of:

cket No.
-SIT-1

RULEMAKI NG TO MODI FY RULES OF
PRACTI CE AND PROCEDURE FOR
PONER PLANT APPLI CATI ONS

g

0

— N
o

CALI FORNI A ENERGY COWM SSI ON
1516 NI NTH STREET
HEARI NG ROOM A
SACRAMENTO, CALI FORNI A

MONDAY, JULY 23, 2001
1:33 P.M

Reported by:
Val orie Phillips
Contract No. 170-01-001

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



COW SSI ONERS PRESENT
Robert A. Laurie, Presiding Menber

Robert Pernell, Associate Menber

El | en Townsend-Sm th, Advisor

M gnon Mar ks, Advi sor

STAFF PRESENT
Ri chard Buel
W |iam Chanberl ai n

Davi d Mundst ock

PUBLI C ADVI SER

Roberta Mendonca

ALSO PRESENT

Marc D. Joseph, Attorney

Adans, Broadwel |, Joseph & Cardozo
California Unions for Reliable Energy
| ssa Aj |l ouny

Anne E. Sinon, Attorney
Communities for a Better Environnent

Tony Chapnan
Sportsnmens Yacht C ub

Kar en Schanbach
Publ i c Enpl oyees for Environnental Responsibility

Joan Wbod

Steven Kel ly
I ndependent Energy Producers Associ ation

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



ALSO PRESENT
John Burton
St eve Kohn

Sacramento Municipal Uility District

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



I NDEX

Page
Pr oceedi ngs 1
peni ng Remar ks 1
I ntroductions 1
Overvi ew of Workshop bjectives 1
CEC Staff Overview of Rul emaki ng Process 4

Public Comments on Initial Draft Siting
Regul ati ons 6

Section 1212, Rules of Evidence and Hearing

Procedur es 6
CEC Staff Conmments (None) 6
Publ i c Conment s 6
M Joseph, CURE 6
I. Al ouny 13,42
A. Sinon, CBE 16
T. Chapman, Sportsnens Yacht C ub 27
K. Schanbach, PEER 30
J. Wod 33
S. Kelly, IEP 35
J. Burton 37
CEC Chi ef Counsel 39
Publ i c Advi ser 40

PETERS SHORTHAND REPORTI NG CORPORATI ON

(916) 362-2345



I NDEX
Page

Public Coments on Initial Draft Siting
Regul ati ons - conti nued

Section 1710 and 1718, Noticing Requirenents 47

CEC Staff Comments 47
Publ i c Conment s 63
M Joseph, CURE 63

I. Al ouny 72,98, 109

S. Kohn, SMJD 78

S. Kelly, IEP 84

A. Sinmon, CBE 87, 100

T. Chapman, Sportsnens Yacht C ub 92
CEC Chi ef Counsel 96, 102
Publ i c Advi ser 97,104
Section 1712, Rights to Becone a Party 110
CEC Staff Coments 110
Publ i c Conment s 110
A. Sinmon, CBE 110

I. Al ouny 112
Section 1714.5, Agency Conments 113
CEC Staff Comments 113
Publ i c Advi ser 114
Publ i c Conment s 113
M Joseph, CURE 121, 137

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



I NDEX

Page
Public Coments on Initial Draft Siting
Regul ati ons - conti nued
Section 1714.5, Agency Coments - continued
Public Comments - continued
S. Kelly, IEP 124, 135
T. Chapman, Sportsnens Yacht C ub 126
A. Sinon, CBE 131

Section 1741, 1752, 1755, Denmand Confornmance 142
CEC Staff Comrents 142
Section 1748, Hearings and Burden of Proof 142

O her Sections not addressed in Initia

Draft Siting Regul ations 143
Section 1751 143
CEC Staff Comments 144
Publ i c Conment s 144

A. Sinon, CBE 145

CEC Chi ef Counsel 145, 149
Publ i c Advi ser 146

Cl osi ng Remar ks 143, 149, 158
Publ i c Conments 150
Adj our nrrent 158
Certificate of Reporter 159

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDI NGS
1:33 p.m

PRESI DI NG MEMBER LAURI E: Ladi es and
gentl emen, good afternoon. M/ nane is Robert
Laurie, Presiding Menber of the Siting Commttee.
To ny right is nmy colleague on the Commttee,
Conmi ssi oner Robert Pernell. To ny left is ny
Advi sor, Ms. M gnon MarKks.

We're here for the purpose of conducting
a public workshop on proposed siting regul ations
pursuant to a rul enmaking O R-01-SIT-1.

What |'mgoing to ask is to have M.
Buel | go over the agenda and see if there's any
questions regarding the process that we're going
to follow today. M. Buell.

MR, BUELL: Yes, nmy nane is Richard
Buell. 1'mthe Siting Project Manager for this
project, the AR

The agenda that we're proposing today is
for staff to begin the discussion by explaining
t he rul emaki ng process to the parties, and giving
an idea of what the tineframe is for various
activities that will take place.

Then what |1'd like to do is proceed by

section of the regulations. [|'Il start off by
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giving a brief description of what the section
deals with and what's being nodified, followed by
staff coments. And then I'd Iike to go around
the table and receive comments fromall the other
parties that nay want to speak to those sections
of the regul ations.

PRESI DI NG MEMBER LAURI E: Okay. W have
sone nenbers of the public seated at the table.
Wiy is that?

MR BUELL: 1'd like to accommpdate as
many people at the front table as we can get so
that we can have a roundtable.

PRESI DI NG MEMBER LAURI E: Ckay, well, |
have a disconfort about that because we're either
going to have folks at the table or folks sitting
in the back. And you can't have both. | nean why
have a few sel ect individuals up front when fol ks
in the back may want to conment, as well. What's
t he advantage to that?

MR, BUELL: There's no advantage. | did
invite all those that wanted to speak to sit at
the front table. Those that you saw at the table
had taken advantage of that invitation. And those
that are in the audi ence have not.

PRESI DI NG MEMBER LAURI E: Ms. Mendonca,
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did you have any coments at this point?

MS. MENDONCA: Just as a process
guestion? Are you --

PRESI DI NG MEMBER LAURI E: Yes, process.

M5. MENDONCA: -- interested in blue
cards today, or will we go back to the format
whi ch was cone to the table and add your comment
as people go around?

PRESI DI NG MEMBER LAURIE: Yes, | don't
thi nk we need blue cards. W'Il take everybody

that wants to offer coment.

Conmi ssi oner Pernell, did you want to
of fer any comments this nmorning, sir -- this
af t ernoon?

COW SSI ONER PERNELL: 1'd just like to

wel cone everyone here and we are interested in
your coments as it relates to this workshop. W
intend to hear everyone, as we do, as | say in
siting neetings, we want to be professional at
this. And so please no outbursts of applause or
boos or any of that. Thank you.

PRESI DI NG MEMBER LAURI E: Thank you.
Joining us is Ms. Ellie Townsend-Smith
Commi ssi oner Pernell's Advisor.

At this point, M. Buell, did you want
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to sumuari ze for us, please?

MR BUELL: Yes. 1'd like to start with
a summary of what this ORis, the process that's
likely to take pl ace.

Back on June the 27th the Commi ssion
adopted an order instituting rul emaking, which is
the first step in the process. This workshop is
not called by any regulations, but it is an
opportunity for us to sunshine the regulation
changes that the Commission is considering to
recei ve public coments.

The first formal step in the process
woul d be a notice of proposed action which we'd
file with the Ofice of Administrative Law, which
is a governnmental agency that reviews state
agenci es' regul ati ons.

We woul d hope to file with themearly in
August or by md August at the latest. There's a
nunber of forms that will be filed at that tine,
and when we file that we will be filing the
proposed regul ati ons as the Comm ssion nay wish to
pursue at that tine.

That will start the clock for a 45-day
review. At the end of that 45-day review, having

recei ved comments, the Comm ssion nay schedule a
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busi ness nmeeting to consider those regul ati ons.

At that time, the Commssion, if they
adopt the regul ations, would go make a fornal
filing to OQAL, the Ofice of Administrative Law.
If not, if there's changes in the regulations,
there will be an opportunity to file 15-day
| anguage, and that would generally delay the
adoption of the regul ations by approxi nately 30
days fromthe initial business neeting.

So, it's inportant to try to have the
regul ations figured out by that tine, or prior to
that tinme, so that we don't need that extra step
in the process.

If all goes well, we should have
regul ati ons adopted by the Conmi ssion by late
Novermber. And adopted and in effect by January 1
of next year.

That kind of sunmmarizes the process that
we're dealing with. Wth your perm ssion why
don't we get started on the various regul ati ons?

PRESI DI NG MEMBER LAURIE: Let me ask if
any nenber of the public has a question regarding
t he agenda that we're going to be follow ng today.
Seei ng none, pl ease proceed.

MR BUELL: The first section of the

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

initial draft regulations is section 1212 of the
regul ations that deal with rules of evidence and
heari ng procedures.

The Conmmi ssion is considering changes in
sections (b), (c) and (e) of those regulations.
The intent here is to try to clarify the rules of
evi dence and what information or what actions the
Hearing Oficer and Commttee can take during a
case.

Staff has no comments on this section
and I'd like to turn it over to any other party
that may have sonme comments they'd |ike to add.

PRESI DI NG MEMBER LAURI E: Ckay, what
we're going to do at this point is call on those
who choose to conment on the changes and the
proposed changes to section 1212. Al those

wi shing to coment on that section, please raise

your hand.

kay, we'll start with the folks at the
table first. And then we'll go to the remainder
of the audience. |If you would introduce yourself

and state your organization affiliation, if any.
And then offer comments.
M. Joseph, good norning.

MR, JOSEPH. Thank you, Conmi ssioner
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Laurie, Conmi ssioner Pernell. | appreciate the
invitation fromM. Buell to sit at the table.
Hopefully it will nake this interaction nore
producti ve.

PRESI DI NG MEMBER LAURI E: Coul d you
state your name for the record, please

MR, JOSEPH. My nane is Marc Joseph, and
I represent the California Unions for Reliable
Ener gy.

As the Commi ssioners are no doubt aware,
the Conmmi ssion in the |ast two-plus years has
approved 16 projects, 16 najor power plants. And
for the vast majority of those projects the issues
that the Commission has faced have been resol ved
in workshops with the staff.

The evidentiary hearings on nost of
t hose projects have been relatively brief, and
where there have been outstandi ng issues, the
evidentiary hearings have been focused on the
out st andi ng i ssues.

There obvi ously have been a few
exceptions to that. And in a very small handfu
of cases there have been very substantia
exceptions to that generalization. There have

been several very controversial projects which
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have had many and extended heari ngs.

It's our position that these exceptiona
projects should not drive the creation of a
general rule, the exceptions should not create the
general rule.

The general rule that all parties are
entitled to present evidence upon which the
Commi ssion can nake its decision is a rule which
is working in the overwhel ning najority of cases.

Now, the Commi ssion, in its current
rules, is required to make deci si ons based on the
evidence in the record. And it's absolutely
i nperative that any party be entitled to add to or
effect that evidentiary record if that's going to
be the basis of what the Commi ssion is going to
make its decision on.

PRESI DI NG MEMBER LAURI E: Let ne
interrupt for a second. M. Buell, with a
question. As | read 1212(b), and understandi ng ny
i ntent thereof or understanding ny intent of what
t hat | anguage says.

That | anguage does not inhibit or
prohibit witten testinony, only followup ora
testinmony. |Is that your understanding? And

cross-exam nation on the witten testinony.
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MR BUELL: | believe that is correct,
al t hough that question mght be better put to
either Bill Chanberlain or to Dave Mindst ock.

PRESI DI NG MEMBER LAURI E: Ckay. M.
Joseph, if -- and perhaps the wordi ng needs to be
clarified -- but if the intent is to not inhibit

witten testinony, but only address the issue of

foll owup oral testinony or cross-exam nation

during the hearing process, does that change your

comrent at all?

MR, JOSEPH. Actually,

Commi ssi oner

Laurie, the very next thing I was about to say is

that | think the clarifications

of paragraph (b)

are very useful and hel pful, and nake it clear

that the Presiding Menber has the ability to

control the use of oral testinony and cross-

exam nation in appropriate circunstances, and with

an obj ective standard.

And so | was going to actually support
the i nmprovenent of paragraph (b). 1 think that's
a very useful paragraph. | think that is, in

fact, the standard which is inpl

icit in any

evidentiary hearing, and that is that the

Presiding Menber can Iimt ora

testinmony or

cross-exam nati on when there are not disputed
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10
i ssues of fact. And that's absolutely
appropri ate.

PRESI DI NG MEMBER LAURI E: Thank you.

COW SSI ONER PERNELL: So, M. Joseph
are you then in favor of paragraph (b)?

MR, JOSEPH. Yes. W think paragraph
(b) is afine clarification of what is generally
exi sting practice.

COW SSI ONER PERNELL:  Ckay.

MR, JOSEPH. | distinguish that from
par agraph (c) and paragraph (e).

Par agraph (c) gives the Presidi ng Menber
unfettered discretion to restrict the rights of an
i ntervenor to present the testinony of w tnesses
or to conduct cross-exam nation

And that limtation on the ability to
present evidence and to cross-exam ne anot her
party's evidence is not appropriate. The public
shoul d be able to challenge either an applicant or
a staff witness, and present its own w tness about
di sputed issues of material fact in the case.

Simlarly, paragraph (e), which refers
to CGovernnment Code sections 11445.10 and
followi ng, also gives the Presidi ng Menber

unfettered discretion to sinply preclude an
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11

i ntervenor fromparticipating in the evidentiary
hearings of the case, and to preclude the use of
any di scovery.

And that is not appropriate; and that's
i nconsi stent with the Comm ssion's |ong and
wort hwhil e history of encouragi ng public
partici pation.

| think to the extent that the
Conmi ssi on has had problens with hearings being
excessi vel y cunbersone, paragraph (b) should allow
you to solve the problem And paragraph (c) and
(d), on the other hand, unnecessarily restrict the
ability of the public to participate.

PRESI DI NG MEMBER LAURIE: And --

COW SSI ONER PERNELL: Paragraph (c)

MR JOSEPH And (e).

COW SSI ONER PERNELL: -- and (e), okay.

PRESI DI NG MEMBER LAURIE: If (c) and (e)
were | eft alone would they be in conflict with an
amended (b)? Al or a portion thereof?

MR JOSEPH: | don't think so. | think
you can read (c) as being consistent with (b).
And, you know, | have always read (c) as giving

the Presiding Menber the opportunity to limt the
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12
partici pation when participation is on natters
that are not relevant.

And that's not inconsistent with the
proposal in (b).

PRESI DI NG MEMBER LAURI E: Okay. Thank
you, Sir.

MR, JOSEPH. Thank you.

PRESI DI NG MEMBER LAURI E:  Anyt hing el se
on that section?

COW SSI ONER PERNELL: Just one
guestion. On (e) you have the governnment, isn't
that giving the Presiding Menber discretion on
whet her, how to run the hearing, whether it's
informal or formal?

MR, JOSEPH. It does that, and actually
it does a little nore than that, as well. That
cross-reference refers to the sections in the
Gover nnent Code which include 11445.40, and that
section, in paragraph (b) of that section it says:

The Presiding O ficer shall permt the
parties and may pernmit others to offer
witten or oral comments on the issues. The
Presiding Oficer nmay linmt the use of
Wi t nesses, testinony, evidence and argunent,

and may limt or elimnate the use of
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13
pl eadi ngs, intervention, discovery,
prehearing conference and rebuttal

And that seens to give the Presiding
Menmber carte blanche to decide, well, in this case
other parties are not going to be allowed to have
di scovery or get any evidence or participate in
t he proceedi ngs.

COW SSI ONER PERNELL: Ckay, what's the
addi ti onal section you just read?

MR JOSEPH: The Governnent Code section
is 11445, 40.

COW SSI ONER PERNELL:  Ckay.

MR, JOSEPH. Thank you.

PRESI DI NG MEMBER LAURI E: Thank you,
sir. M. Alouny.

MR, AJLOUNY: Yes, ny name is |ssa
Ajlouny. And was an intervenor, still an
i ntervenor at Metcalf, so |I've had quite a bit of
experience in the | ast couple of years.

There's one thing | do like on that
section 1212 in (b), crossing off oral and
witten, making all. That's about the only thing
that | can see that's going to benefit nme as a
public nenber of the process.

If you |l ook at the second part of (b),
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14
the Presiding Menber may restrict the use of ora
testimony and cross-examnation on witten
testinmony indicates no, and goes on

| just can only reflect on ny
experi ence, Commi ssioner Laurie, and you were
there and you heard npst of the things | said and
how it all went.

Am | to understand that if there's sone
testinmony that | get in the mail from an applicant
or fromstaff, and | get a chance to read it, and
| want to cross-examne, | can go to that neeting
and find out that |I can't cross-exan ne because
one of the Presiding Menbers said | couldn't?
nmean, is that what that neans?

PRESI DI NG MEMBER LAURIE: | think the
intent is that if the Committee, Presiding Menber
speaking for the Conmttee, determines that, in
fact, there are no genuine disputes of materia
fact, that is it's understood what the issues are,
there may be a di sagreenent but it's understood
what the issues are, and it is felt that any
additional testinmony will not add to the education
of the Cormittee, then the Cormmittee is free to
restrict additional testinony.

MR, AJLOUNY: But how are you going to
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15
know that if you don't give the public the other
part of the process, the chance to cross-exan ne
and maybe bring out things you didn't think of?
It's just hard for me to fathomthat.

So | guess that's where my concern is,
that there's only one person | know and that's ny
God who knows what's going to happen in the future
and what peopl e are thinking.

So it kind of offends ne that soneone
here on earth can pretty much know what |'m
t hi nking and what |'mgoing to cross-exam ne, and
what the outconme's going to be.

So | really have a hard tinme with (b),
(c) and (e). And basically for the fact that |
feel that the public was able to bring out, as a
matter of fact, a nunber of things that,
Conmi ssi oner Laurie, you seened to, from your
decision, agree with the public. And it wasn't
out in public until we were able to cross-exam ne
and bring it up. And noise is one of the issues.

PRESI DI NG MEMBER LAURI E:  Ckay.

MR, AJLOUNY: So that's just an examnple.

PRESI DI NG MEMBER LAURI E:  You'd think
I'd be able to pronounce your |ast nanme correctly

after all this tine, wouldn't that be right, Issa?
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MR AJLOUNY: Yeah

PRESI DI NG MEMBER LAURI E: Thank you.
Anybody el se in the audi ence? Yes, ma' am

MS. SIMON:  Thank you. M nanme is Anne
Sinon; |I'm Senior Attorney at Comunities for a
Better Environment. W have offices in Qakland
and Huntington Park

And | would like to thank the
Conmi ssioners for holding this workshop. | think
it's -- 1 hope it will be helpful to you. And
know it's hel pful to us.

I would like to support the comments
that M. Joseph made about sections (c) and (e) of
t he proposed revision, particularly taken
together. They just create unlimted discretion
in the Presiding Menber with no standards for how,
fromcase to case, in order to assure consistency
in the Comm ssion's adjudication, that discretion
shoul d be exercised in shaping the availability of
di scovery or cross-exam nation or pleadings, or
i ndeed, even intervention in the case of the
i nfornal hearing process.

And that is unnecessary, it seens to ne,
for the Comm ssion to be able to do its job

ef fectively, creating the potential for
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17
i nconsi stency is unnecessary and legally
troublesone. It also, | believe, is not necessary
for the Comm ssion to expand the discretion of the
Presi di ng Menber as significantly as these
sections would in order to have sone reasonabl e
prospect of managi ng the hearing process.

The current prehearing conference
procedure, for exanple, in section 1718, can be
used to make sure that people who are parties are
up front in advance of the subm ssion of testinony
about what the issues are, and to get clarity
about what the likely issues are going to be,
wi t hout preenptively cutting off the possibility
for cross-exam nation or for other formal hearing
devi ces.

And it has been, | believe, the
experi ence of many intervenors, not just
Comunities for a Better Environment, that the
avai lability of formal hearing devices has made it
possi bl e for nenbers of the public, whether they
are unorgani zed i ndividuals or whether they're
organi zed groups, to be able to present usefu
information to the Committee and subsequently to
the Conm ssion for its deliberations that wasn't

known at the begi nning of the proceeding.
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For many conmunity groups or unorgani zed
individuals it takes awhile to gear up, to
understand the issues, to learn fromthe workshops
and fromthe other activities in the case what it
is that you need to do to present usefu
information to the Committee.

And the fear that we have about section
(c) and (e), as proposed in the revision, is that
they will prematurely cut off not only the
denocratic opportunity of people to participate,
but al so the Comm ssion from sources of rel evant
i nfornmati on because people just won't know early
enough.

I would, however, also like to offer
sone dissent on section (b). CBE certainly
supports the notion of witten testinony in
advance of the hearing. That hel ps everyone
because it enabl es everyone to know what is going
on, and it also, in nany circunstances, can reduce
the need for discovery, which is a good thing.

However, | think that as drafted (b)
goes too far in allow ng the Presiding Menber to
cut off cross-exam nation on the basis of the
witten testinony.

And | would like, with your indul gence,
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to make just two coments about that. One is that
just froma legalistic point of viewthis is |like
what a judge does in a court in a sumary judgnent
pr oceedi ng.

The Code of Civil Procedure, section
473, subsection (c), which governs summary
j udgment goes on for three densely printed, |arge
pages. All about the standards and procedures for
sunmary judgnment. Because it has been the
experience of the courts and the |egislature that
t he process of concluding |legal issues prior to a
trial with cross-exam nation, while very val uabl e,
is very conplicated, in order to make sure that
the rights of the parties are respected, and to
maxi m ze the possibility that the right
concl usions, both factual and |egal, cone out of
t he proceeding.

The way 1212(b)'s revision is drafted,
the Conmi ssion is not giving itself enough
gui dance to nake sure that this kind of process
will work both fairly and effectively as to
out cone.

The second point | would Iike to nmake
about this which is also related to a good thing

about the Conmission's current procedures, as
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di stinct froma bad thing about court procedures,
fromthe point of view of actually getting out
useful information, is that this draft (b) seems
to suggest that it would be possible for any
party, including the applicant, to be cut off from
cross-examning the staff on a particular point,
if that party did not put in opposing testinony in
witing in advance on that very point.

Fromthe point of view of community
groups and many intervenors, that neans that even
if there is sonething that is very specific about
the project that could be inproved by four good
guestions to the staff menber who has presented
the staff's testinony, one would have to go out
and hire someone to prepare witten testinony on
t he sane point.

PRESI DI NG MEMBER LAURI E: Can you poi nt
nme to the specific |anguage that has you nost
concerned that would require witten testinony as
a prelude to cross-exam nation?

M5. SIMON:  Yes, Conmmi ssioner. The |ast
sentence of the redraft of (b). It says: Wen

the witten testinony indicates,” which seens to
nme to suggest that the Presiding Menber would make

this decision about oral testinobny and cross-
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exam nation solely on the basis of the witten
testinony submtted

PRESI DI NG MEMBER LAURIE: So if you were
an intervening party and you indicated that you
had a di sagreenent as to a material fact, based
upon the other parties' witten testinony, you
bel i eve that this | anguage woul d preclude you from
making inquiry, or it would permit the Presiding
Menber to preclude you from naking inquiry?

M5. SIMON: Yes, | do, at least as it's
witten. | believe that's a danger. And an
unnecessary danger. It seens to nme that the
Conmi ssion mght want to do sonething |ike have,
in addition to witten testinony, witten
statenments of things at issue to cover this
problem which is, certainly in my own experience,
real, that as to sone issues one doesn't need to
multiply the witten testinobny. One only needs to
be able to ask the staff or the applicant's expert
whet her certain changes in configuration or
certain changes in mtigation neasures, which are
a particular concern to intervenors, would work,
wi t hout having to go through the trouble and
expense to conmunity groups and the nultiplication

of paper for the Committee and all the other
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parties of having soneone else work it up ful
scal e, when there's a relatively narrow
suppl enental area of dispute

And |'m concerned that this |anguage, at
any rate, would give the Presiding Menber the
discretion to cut that off with no alternative
avenue of elucidating that all it is, is this.

COW SSI ONER PERNELL: Is there any
alternative | anguage you have to fix that, your
concerns?

M5. SIMON: | think that | would -- |
have not drafted alternative | anguage. W intend
to file formal witten comments, and we'll include
a proposed alternative in that by the filing date

But | think our preference would be that
the Presiding Menber's discretion to restrict the
use of oral testinmony and cross-examn nati on shoul d
be as the result of a thorough investigation at
t he prehearing conference of what the issues are,
Rat her than waiting until the subm ssion of the
witten testinony; that is, to have sone
i nteraction. Because ot herw se the concerned
i ntervenor may be filing conpletely useless, as
wel | as expensive and tine consuning, witten

testinmony to guard against the possibility the
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Presi di ng Member woul d decide that there's no
genui ne issue.

So, | would think that there is a case
managenent approach to this that may solve the
problemas efficiently and potentially nore
fairly.

COW SSI ONER PERNELL: Ckay. And j ust
so | can be clear, as it relates to (b), the
witten testinony in advance of the hearing is
probably a useful tool for all of us. And the one
i ssue that you are concerned about is the
Presi ding Menber's di scretion on the cross-
exam nation and the oral testinobny?

MS. SIMON: That's correct, Commi ssioner
Pernel | .

COW SSI ONER PERNELL: Thank you.

MS. SIMON:  Thank you.

PRESI DI NG MEMBER LAURI E: Okay, wel |
I'"'ma little confused on that point. Are you
objecting to having the Presiding Menber exercise
discretion in limting oral testinbny and cross-
exam nation?

MS. SIMON:  The Presiding Menber already
has that discretion in the current rules. What

we' re concerned about is that this section appears
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to be a kind of pseudo summary judgnent procedure,
which puts a great deal of pressure on getting in
witten testinony. And puts the Presiding
Menmber's decision about linmts on cross-
exam nation solely on the basis of the witten
testi nmony.

And | think that goes too far toward
essentially pricing out of effective participation
i ntervening groups that have a small issue that
can be effectively explored through cross-
exam nation, either of the staff or the applicant,
or both, that may be significant, but that they
could not afford to cover with witten testinony.

And | believe that the vice that the
revision is trying to get at can be gotten at
wi t hout running that risk.

PRESI DI NG MEMBER LAURI E:  Questi on.

Does your organization represent interests in
front of local governments?

MS. SIMON:  Yes, we do. We represent
our menbers.

PRESI DI NG MEMBER LAURIE: Ckay. |If you
had a | ocal governnent proceedi ng, sone
devel opnent project, and you had a group that

wanted to raise a snall question during the
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heari ng process, how woul d they go about doing
t hat ?

MS. SIMON. Well, that depends on the
agency, because npbst agencies don't have the
formal safeguards that the Energy Conmi ssion does
of cross-exam nation being available --

PRESI DI NG MEMBER LAURIE: Well, that's
what |I'masking. | don't know any | ocal agency
that has that. So that's what |I'masking, if you
had a | ocal governnent project and you had an
interest group that wanted to get its point
across, how would it do that?

M5. SIMON: We'd have to either do it
in-- well, I'mhypothesizing a group that does
not have an avail abl e expert -- would either have
to do it in nonexpert fashion by having a staff
person or a resident of the comunity just make
t he statenent and hope the presiding body took it
seriously enough to go back to the staff.

O woul d have to ask the presiding body,
whi ch we have done on occasion and so have other
groups, to continue the proceeding so that an
opportunity to find a way to nmake that point can
be found.

Nobody | i kes doi ng that.
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PRESI DI NG MEMBER LAURI E: | guess what
I"'mtrying to get at is let's say you do get
authority to bring your own expert, and the expert
coments on the record, and it's thus considered.
It's done without cross-exam nation, right, so
that you have applicant's presentation, and you
have other parties' or other interests' comments,
and all that is part of the record upon which the
deci si on- maki ng body nmmkes their judgnent, is that
right?

MS. SIMON: That's right, but the
Commi ssi on does have cross-exam nation, and it's
required as to some things in the proceeding. And
t herefore, the question here conmes back to how the
di scretion to all ow cross-exam nation and ora
testinmony in sonme circunstances rather than others
wi |l be exercised.

Ri ght now the draft (b) doesn't really
have standards that in CBE s view woul d make it
relatively safe to say that that discretion wll
be exercised consistently across cases and across
cl asses of applicants and intervenors.

I've been focusing on an exanple that |
think is fairly common, the circunstance in which

one Presiding Menber could go one way and one
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Presi di ng Menmber could go another, in which
think there woul d be agreenment that the actua
issue is one that should be aired. And that's why
| have been focusing on that.

| certainly agree that there are many
other forums in which decisions are made wi thout
benefit of cross-exam nation. But since this
isn'"t one, | think it's inportant for the
Conmi ssion to structure any changes that it nakes
inawy that will nmaxim ze the consistency and
equity of the application of its fundanenta
rul es.

PRESI DI NG MEMBER LAURI E: Very good,
t hank you, Ms. Sinon.

Anybody el se in the audi ence?

MR. CHAPMAN: Tony Chapnan, |ntervenor
from Sportsnens Yacht Club in Antioch, California.

| want to reiterate on this angle of the
conmments so far in respect to the cross-
exam nation. The way | read (b) and what concerns
nme about 1212(b) is the instances where, first
of f, where material facts nay not be contended,
but they may not have been reflected in the |ight
that an intervenor m ght need themreflected in

And | know in nmy case and in ny
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situation | approached the final hearings with the
greatest of fear of having to come up with
testinmony as an intervenor. That was going to be
a massive task that | wasn't sure that we coul d
succeed at.

PRESI DI NG MEMBER LAURIE: Can | ask you
about that for a mnute?

VR. CHAPMAN:  Yes.

PRESI DI NG MEMBER LAURI E: So your
concern during your hearing was that it would be a
burden for you to be presenting the evidence?

MR, CHAPMAN: |t would have, yes.

PRESI DI NG MEMBER LAURI E: Because of the
formality, or because -- for exanple, --

MR, CHAPMAN:  Wel |, okay.

PRESI DI NG MEMBER LAURIE: -- let's not
use your case as an exanple. Let's use a loca
case, you had a concern about a residentia
subdi vi sion. And you were nbst concerned about
traffic circul ation.

Wel |, you'd show up, |ike you're doing
now, and you would conment as to what the traffic
circul ati on problens are

Wiy woul d not the same be true for a

power plant application?
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MR CHAPMAN. The cross-exam nation is
the only opportunity that an intervenor or a
menber of the public would have to test the
evi dence.

| don't believe they are -- they're not
required to, to my understanding. And in lots
of -- nost situations there's no need for their
testinmony, but there is need for their test of the
evi dence.

And in these cases it is the applicant
t hat has the burden of evidence to create the
evi dence needed to approve the case. So, it's the
i ntervenors' opportunity to then test that
evidence and see if it stands up to that test.

Your exanple, I'ma little concerned by
your exanple of using a |ocal agency and asking
wel |, how woul d you approach that. You have a
systemnow that | believe is worth preserving, not
degrading it so that it nmeets some | ower |evel of
exanpl e.

Ri ght now you have a systemthat can be
exenplified to other agencies for themto follow
your exanple, rather than you stepping back to
theirs.

Thank you.
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PRESI DI NG MEMBER LAURI E:  Ckay, thank

you, sir, very much. Anybody else -- just a
m nute, M. Ajlouny -- yes, ma'am Good
af t er noon.

MS. SCHAMBACH |'m Karen Schanbach,

Publ i c Enpl oyees for Environnental Responsibility.
I"'mgoing to submt witten comments --

COW SSI ONER PERNELL: Excuse ne, did
you say public enpl oyees for --

MS. SCHAMBACH: Public Enpl oyees for
Envi ronnental Responsibility.

COW SSI ONER PERNELL:  Ckay.

MS. SCHAMBACH: Anyway, |'mgoing to
submt witten comments, but | wanted to just read
a bit of these.

PEER supports public enployees in their
efforts to protect the environnment, including
public disclosure of governnent actions that are
contrary to environmental protection or to
obj ective eval uation of environmental inpacts and
mtigati on neasures.

PEER i s concerned about the California
Energy Commission's initial draft nodifications to
the power plant siting regulations for severa

reasons.
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First, a nunber of the proposed changes
to the regulations would restrict the rights of
the public to participate in siting cases. Such
participation is crucial, not only to fulfill the
mandat e of the enabling |egislation of the CEC to
have an open, public process, but also to provide
citizens the opportunity to express their concerns
and provide information to the Conmission, its
staff, public agencies, the applicant and others
regardi ng environmental topics relevant to power
pl ant siting projects.

A nunber of the proposed changes to the
siting regulations would Iimt public noticing
requi renents. Several reasons have been given for
limting noticing requirements, including that the
public should be able to trust the CEC staff.

I would like to note that these coments
actually were witten by some CEC Staff and PEER
is presenting this on their behalf.

PRESI DI NG MEMBER LAURIE: Ckay, |I'm
sorry, say that again?

MS. SCHAMBACH: The comments that |'m
reading were actually witten by some CEC Staff
nmenbers and PEER is presenting themon their

behal f.
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COW SSI ONER PERNELL: We have a letter
fromPEER. Is this --

MS. SCHAMBACH: That's it.

COW SSI ONER PERNELL: This is it?

MS. SCHAMBACH  Right.

COW SSI ONER PERNELL: So it has -- and
then PEER, just for my clarification, PEER
represents public enpl oyees who are concerned
about issues of this sort?

MS. SCHAMBACH: Exactly.

PRESI DI NG MEMBER LAURIE: And so --
wel |, the comments are actually coments of sone

Ener gy Commi ssion enpl oyees that presented it to

PEER?
MS. SCHAMBACH: That's correct.
COW SSI ONER PERNELL: But not just -- |
nean they're all -- |'massum ng you represent

nore than just public enployees at the Energy
Commi ssi on.

MS. SCHAMBACH: Right. W represent
federal, state, county, city, any public enployee
interested in environnmental issues, and provide
thema way to voice their concerns w thout com ng
forward personally and subjecting thenselves to

retaliation possibly.
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COW SSI ONER PERNELL: Right, so | guess
ny question is these comments al so represent
public enpl oyees outside of the Energy Comi ssion

M5. SCHAMBACH: No, these comments were
witten by staff within CEC

COW SSI ONER PERNELL:  Ckay.

PRESI DI NG MEMBER LAURI E: Okay. Thank
you, ma'am very mnuch.

MS. SCHAMBACH:. Thank you.

MS. WOOD: Hello, ny nane is Joan Wod
I"'ma Sutter County farmowner. | faxed sone
conments earlier. |I'mnot sure if they've been
submi tted yet.

MS. MENDONCA: They're in the packet.

M5. WOOD: Oh, okay. This is to
slightly enlarge upon that, and I will be sending
ot her comments on the July 30th deadli ne.

In our country it's traditional that the
public has input into decisions that may affect
their lives, and usually it's through el ected
representatives. | think in a situation like this
where you nmenbers are appointed, it distances the
public a little bit nore

Unfortunately, |arge nunbers of the

public don't have the time to appear in neetings
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like this, and a | arge number of the public think
that it wouldn't do any good anyway. And
therefore, you' re stuck with people like ne that
do have the tine to do it. And | know that the
public is often a large inpedinment to efficiency.

But | would like to urge that you not
add further barriers to public participation by
the possibility of requiring witten testinony
ahead of tinme. Sonetines one doesn't have all of
their coments together well enough to put them
into witten form and then to be limted to that.

And al so nost particularly I would Iike
to urge that you reconsider that individuals from
your Comm ssion deci de whet her the comrents that
m ght be nmade are rel evant or not, or whether they
woul d materially assist comng to a judgnent.

They probably wouldn't ever nmaterially assist you,
because they woul d sl ow t hi ngs down.

And | think that the purpose of these
changes is sonewhat reveal ed by several uses of
the word efficient here. Yes, of course you would
like it to go faster, and | know that you're
subj ect to a nunber of pressures. But | would
like you to closely consider the inter-position of

other barriers to public participation.
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Thank you.

PRESI DI NG MEMBER LAURI E: Thank you very
much. | would just note that | agree with your
i ntroductory comrents, to wit, we are not el ected
officials, and therefore owe a greater obligation
and sensitivity to the public by providing nore
than anpl e opportunity to participate.

Yes, sir.

MR, KELLY: Steven Kelly, Independent
Energy Producers Association. W'IIl be providing
nore exhaustive witten conments at the end of the
week, but | did want to comment on this one
section, section 1212.

My readi ng of this section suggests that
t he proposed changes appropriately provide the
Presi di ng Member the authority to nake things nove
nore efficiently. There's the | anguage speaks
continually about how the Presiding Menber nmay do
sonething, it's never used the word shall

And | think that describes a process
t hat provides the Presiding Menber the appropriate
authority to nove forward in a siting process.

We all know that these siting processes
do not occur in a vacuum There will be

i nnurrer abl e pressures and infornation passed to
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you as they historically are through siting
processes. It would be the Presiding Menber's
di scretion to determni ne when best to nove the
process along and when it's best to slow it down.

And | think that's an appropriate role
for a Presiding Menber to take. And we find this
section to be sonething that is going to be in the
benefit of Californians in the long termas we
nove t hese, and inprove the efficiency of the
siting process.

So we urge you to nove forward on this.
Thank you.

PRESI DI NG MEMBER LAURI E: Thank you,

COW SSI ONER PERNELL: Question

PRESI DI NG MEMBER LAURIE: M. Kelly.

COW SSI ONER PERNELL: Do you agree with
everything in the section? The proposed
amendment s?

MR, KELLY: The section that |I'm | ooking
for that --

COW SSI ONER PERNELL: I'mreferring to
(b), (c) and (e).

MR, KELLY: The places where it provides

t he opportunity under the |anguage that says the
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accept .

COW SSI ONER PERNELL: Is it your
opi nion that the Presiding Menber have this
di scretion al ready?

MR KELLY: |If he doesn't then we
would -- we think that this nakes sone sense. |
think the language is being put into clarify
where there was sone anbiguity in the past.

This explicitly is naking clear the
di scretion that's being del egated through the
rul emaki ng process | guess it would be, and
confortable with that.

COW SSI ONER PERNELL:  Ckay.

MR KELLY: Okay.

MR, BURTON. My nane is John Burton and

I'"'ma Sacranento resident. |'malso an energy
efficiency and sol ar energy consul tant.

And | agree with the general spirit of
all the public coment that we've heard this
aft ernoon except for the previ ous speaker, M.
Kelly, who | believe represents power plant
producers that |ike to nake noney by buil ding
power plants.

PRESI DI NG MEMBER LAURI E: Just get to

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345

37



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

38
t he point.

MR. BURTON: Yeah. The mmin thing that
| would draw attention to is section 1212(c),
exercise of discretion, which | believe that the
exi sting | anguage w t hout any changes is nuch
better and serves the public's interest.

Thank you.

PRESI DI NG MEMBER LAURIE: |'m sorry, say
that again. Under (c).

MR, BURTON:. | spent about an hour
readi ng through all this material, so to the |eve
that | understand it, we don't need these changes
at all. And the existing regulations are much
better. And this kind of discretion should not be
gi ven.

Thank you.

PRESI DI NG MEMBER LAURI E: Okay, thank
you.

COW SSI ONER PERNELL: John, are you
representing anyone, or just a private citizen?

MR, BURTON. That's right, |I'ma nmenber
of the public.

COW SSI ONER PERNELL:  Ckay.

MR, BURTON:. Thank you.

PRESI DI NG MEMBER LAURI E:  Anybody el se
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on that section?

MS. MENDONCA: Conmi ssi oner Laurie, --
oh, go ahead.

MR CHAMBERLAIN. Bill Chanberl ain,
Chi ef Counsel. Just a couple of brief conments.

First of all | believe that subsection
(e) sinply reflects what's already in the law. In
other words, | think that those provisions of the
Government Code are already applicable to the
Ener gy Conmi ssi on.

We drafted this as nore or less an
encour agenent to use those sections when it was
appropriate to do so

And the other commrent that | woul d nake
in response to Ms. Sinon's comments, is that |
bel i eve the second sentence in -- I'msorry, the
third sentence in subdivision (b) was intended
appropriately to allow the Presiding Menber to
nmake a judgnment when there really was no dispute
of material facts.

She may have nmmde a reasonabl e point
that that could be difficult to do fromwitten
testimony alone. And so one possible response to
that point would be to add the words, after

"witten testinmony" you could add the words "and
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prehearing conference statenents indicate."

COW SSI ONER PERNELL: Say that again?

MR. CHAMBERLAIN:  You could add the
words, after "witten testinony" "and prehearing
conference statenents” and then --

COW SSI ONER PERNELL:  Ckay.

MR CHAMBERLAIN: -- make indicate

into -- or instead of "indicates" it would be
“indicate."

PRESI DI NG MEMBER LAURI E: Thank you,
sir. Ms. Mendonca.

MS. MENDONCA: Conmi ssioner Laurie, as
the Public Adviser | really have two roles here
today, so ny hats are kind of juggling.

| did receive approximtely 18 comments
frommenbers of the public which | packeted. It's
been inpossible, with the way that they've cone
in, to actually go through and sort out which
specific sections people were responding to.

So | would like to, with regard to the
| ater deadline, perhaps do a grid where | could
give you a better |ayout of where the various
comments fromthe public come in.

PRESI DI NG MEMBER LAURIE: | think that

woul d be a good way to present it.
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MS. MENDONCA: And the second part is
that | did include in ny regs, the Public Adviser
does have a role of advising the Com ssion about
what they maybe should and shouldn't be doing in
the area of public participation

And | amparticularly troubled that in
this particular section | haven't seen -- of
course, | amnot in your shoes or in your seat or
under your cap as a decision-nmaker, but | have not
seen that the process has been broken such that we
need to fix it.

| believe quite strongly that current
regul atory set-up gives the Presiding Menber and
the Presiding Cormittee the discretion needed to
run a good hearing.

| get concerned when nenmbers of the
public are told unless they have their prehearing
conference statement with all the t's crossed and
all the i's dotted that they would be precluded
frombringing up issues, or being able to cross-
exam ne, because oftentinmes those hurdles are very
difficult for lay nmenbers of the public.

PRESI DI NG MEMBER LAURI E:  Ckay.

MS. MENDONCA: Thank you.

PRESI DI NG MEMBER LAURI E: M. Ajl ouny,
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did you have an additional coment on this point?

MR, AJLOUNY: Yes, a few things, as
peopl e were tal king, because this is a workshop
appreci ate the opportunity to give sone nore
f eedback.

On one thing, and excuse ne but | don't
know t he lady's nane, the young | ady here that you
were talking to --

PRESI DI NG MEMBER LAURI E: Ms. Sinon.

MR AJLOUNY: What is it?

PRESI DI NG MEMBER LAURI E: Ms. Sinon.

MR, AJLOUNY: Ms. Sinmon. You asked what
ot her governnent agency could you do the sane
things pretty nmuch as you can do for the CEC
siting process of a power plant.

PRESI DI NG MEMBER LAURI E: No, that
wasn't what | asked.

MR, AJLOUNY: Okay, well, you made a
comment and the answer was really no other
government agency allows for the things that we've
been able to do in the process of cross-
exam nation and things. You know ne, |'m not
great with nmy words.

The point | want to make is those

agenci es have people that you can | obby, you can
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talk to, you can spend noney, you can do whatever.
You guys, you |eave a phone nmil, you won't cal
back.

So that's a very very different
approach. It's alnpost |ike a courtroom You
don't ask the judge, hey, let's go out for dinner
let's talk about this murder case. Right?

(Laughter.)

MR, AJLOUNY: In the sane token, it's
al nost -- you guys are like set in a position
fromwhat |'ve learned in the last two years, and
is that you have the extrene of City of San Jose
and their governnent and city council and how t hey
can change their mnd on a dine.

And then you have a superior court judge
who does things and has nurder cases and rapes and
t hi ngs.

You're kind of sitting in the mddle.

But because we don't have that way of talking and
i nfluencing you, and all we do is have it by
havi ng these hearings. And so | think that's a
big difference. And it was just to reflect back
on when you guys had that conversation

And then another gentleman tal ked about

it's a burden to put testinobny or coments or so
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inwitten form Now, you need to help ne
understand this. The way | understood this, and
this whole process that | just went through the
last two years, is comments are conments, but
they're not testinony.

So if a person fromthe public wants to
cone out and feel better about sayi ng what he
wants to say, whether it's fact or not, it's a
conmment, and you don't use those coments really
to give your PWPD, whatever, your decision. You
don't use -- you use testinony under oath to make
your deci sion.

PRESI DI NG MEMBER LAURI E: That is not
correct. Public coment can be -- public conmrent
is a part of the record, and it is the record that
is utilized for the decision

So, is public comment relevant to the

deci sion? Yes, it is.

MR, AJLOUNY: Okay, then, well, it may
be relevant, but in a nunber of cases, | know this
cane up in the neeting, it may be not as -- has

the weight that witten --
PRESI DI NG MEMBER LAURIE: No
di sagreenent with that.

MR, AJLOUNY: Ckay, good. See, you
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hel ped ne out, getting ny point across.

So, just reflecting, again, the way |
understood it and the way it was explained to ne
in every hearing is witten testinony should be
presented | think it was |like a week or two before
you conme out to a hearing.

So everyone that had witten testinony
woul d present it by a ceratin date. That's, |
t hi nk, why we had that prehearing conference.
You' d have to present your testinmony in witing.
Ckay.

So | don't understand this part that

says all testinobny offered by any party should be

under oath. That's great. | nmean, that's -- you
know, you want peopl e under -- but the Presiding
Menber, | think there's a problem here. Because

personally don't have a problemif you want to
testify, to put it in witing, so everyone knows
t he bal |l ganme you're playing and what everyone's
t hi nki ng.

But the Presiding Menmber may encourage
or require parties to present their testinony.
t hi nk personally, some people night be a little
concerned about this, but if you're going to

present testinony | think it's only fair to put it
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in witing.

But to may encourage or require, that
will allow sonething |ike that happened in our
heari ng when you have sonmeone fromthe Bay Area
Air Quality Managenent District show up and say
here's some testinmony that day in witing. And it
was |ike a surprise thing to us.

So | think there's going to be trouble
if you say may encourage. |'d ask that you strike
that, and that anybody that wants to give
testinmony, and | nean testinony, not coments, but
testinmony in facts, put it in witing. And
there's no | eniency on nmay, you know, or
encourage. Because it can cause probl ens because
of the surprise.

And then the second sentence. | only
see two sentences here, maybe |I'm m ssing a
peri od, but the second sentence, | ask that that
whol e section sentence be stricken, because it
shoul d be a fair process. Because you get witten
testinmony, you read it, and then you have a chance
to cross-exam ne and make your points.

And i f sonmeone's spending hours on that
cross-exam nati on or whatever, they m ght think

it's inmportant that you think it's a done deal,
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understand it. And that's where | have ny
probl em
And | think that's all of ny comments,
t hank you.

PRESI DI NG MEMBER LAURI E: Thank you,
sir. Anybody el se on comments on 1212? Thank
you.

M. Buel |

MR BUELL: Yes, the next section of the
regul ati ons that was under consideration is
section 1710 which deals with noticing
requi renents.

The initial draft of the regulations
woul d nodify section (a) and section (h) to
liberalize the noticing requirenents.

I'd like to point out that staff filed
comments on July 13th, and we have been filing
parties' comments as they've been received. So
they are docketed and will be part of the record
of this proceeding.

What I'd like to say regarding this
section of the regulations is that staff believes
that both 1718 and 1710 need to be nodified. W
have considered that there's been problens with

the noticing, there being inconsistencies in the
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di fferent sections.

For exanple, 1710(h) has provided the
opportunity for staff to neet with the applicant
to exchange informati on and di scuss procedura
matters. Yet if | take a strict reading of
section 1710(a) and parts of 1718, that isn't
necessarily clear

So we concur that it's an appropriate
time to consider nodifying these regul ations.

W, however, believe that the staff
hol ds a unique role in this process. W are here
to try to represent the interests of the State of
California, to provide the information to the
deci si on-maker to make an inforned decision

And | think to maintain our role, our
credibility with the nmenbers of the public as wel
as the Comm ssioners, certain types of neetings
bet ween staff and applicant, or staff and
intervenors, need to be noticed.

And particularly, we believe those
neetings on the staff analysis that generally the
PSA or the prelimnary staff assessment, would
need to be noticed through public neetings.

We al so believe that neetings where

staff is negotiating with an applicant or an
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i ntervenor a position on a particular issue should
be noti ced.

So, we've proposed regul ati on changes
that are contained in our July 13th nmeno that
addressed those points in both 1710 and 1718, to
nake t hose read consistently.

We al so believe that the noticing or the
requirement for staff to provide a report of
conversation or a docunentation of neetings that
were not noticed as provided in the initial draft
regul ati ons presents a potential burden on staff.
It's alot of work to do those.

It has generally been staff's policy at
anytinme that we neet or have a conference cal
with an applicant or an intervenor to prepare
those. They get done sonetines; and sonetinmes
they don't.

Lastly, we have proposed a few other
changes to those sections to try to clarify what
we think is appropriate changes to the regul ations
at this tine.

That's our coments. |If you have any
questions 1'd be glad to try to explain staff's
position further.

PRESI DI NG MEMBER LAURI E:  Questi on.
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Under sub (h).

MR, BUELL: Yes.

PRESI DI NG MEMBER LAURIE:  "Nothing in
this section shall prohibit an applicant or any
other party frominformally exchangi ng
information." That's current |anguage?

MR, BUELL: That's correct.

PRESI DI NG MEMBER LAURI E: And what does
that mean, informally exchanging i nformati on?

MR BUELL: Well, a nunmber of tines the
staff woul d exchange information. For exanple,
there may be a situation where one of our air
quality staff people needs to know from a nodel er
t hat has conducted the nodeling for the
applicant's analysis, as to what switch he had
turned on in the nodeling anal ysis.

It would be cunmbersone to notice that
kind of a data request with an applicant. 1In the
past what has happened is our technical expert has
called their technical expert and found out, yes,
i ndeed, they did turn on switch A that did such-
and-such to the nodeling anal ysis.

So that's kind of an exanpl e of that
type of neeting that has taken pl ace.

PRESI DI NG MEMBER LAURIE: And that's
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permtted now?

MR, BUELL: That is pernmitted now,
although it's unclear the way the regul ations are
witten.

PRESI DI NG MEMBER LAURI E: That's ny
under st andi ng.

MR BUELL: Right.

PRESI DI NG MEMBER LAURI E:  Ckay.

COW SSI ONER PERNELL: Question. Under
1710 is it staff's position that there -- first of
all, there are only two areas (a), which is
provided in subsection (h), and subsection (h)
kind of outlines some additional criteria.

So nmy question is staff is opposed to
subsection (h) as witten?

MR BUELL: Yes. W think that it
provides -- or does not provide or require staff
to notice certain types of neetings, as |
i ndi cat ed.

| believe the neetings where we're
di scussing specifically the staff's analysis or
negoti ati ng on substantive issues, or workshops
t hat shoul d be publicly noticed.

And so rather than try to play with the

| anguage of (h) to clarify that, we thought it was
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nost appropriate to clarify that in section (a),
which dealt with the noticing requirenents
directly.

COW SSI ONER PERNELL: Gkay. But from
(b) to (g) we're not doing anything? W' re just
leaving that as it is?

MR, BUELL: Right. Staff would propose
some mnor -- | call them minor nodifications,
perhaps the Commttee would think differently, but
some mnor nodifications to nake the sections read
consi stently.

Section (d), we're proposing to nodify
that in perhaps a substantive way in that we would
say that workshops sponsored by staff need only be
signed of f by the Executive Director, not by the

Conmittee, which would be a change in policy.

COW SSI ONER PERNELL: |'m not sure
agree with that. But you'll have your day in
court, | guess.

MR, BUELL: That's right.
COW SSI ONER PERNELL: Thank you.
PRESI DI NG MEMBER LAURIE: M. Buell, the
Conmittee hearing the case, and then the
Conmmi ssion is the decision-maker, is that correct?

MR BUELL: That's correct.
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PRESI DI NG MEMBER LAURIE: And it is the
responsibility of staff to offer their thoughts,
their recommendations, their testinmony in a staff
report, is that right?

MR BUELL: That's correct.

PRESI DI NG MEMBER LAURI E: What then is
the downside of allowing a free fl ow of
i nformati on and di scussion, other than perception

Let's take perception off the table for
a moment. Wat's the downside?

MR, BUELL: | think the downside is that
staff has a unique role in the process of trying
to address nmultiple issues, or make sure that the
Conmittee has information. And | think by not
havi ng publicly noticed nmeetings we don't have a
conplete picture on which to informthe Commttee
of what those issues are.

So, --

PRESI DI NG MEMBER LAURIE:  Well, | don't
think -- there's nothing in (h) that says you
shoul dn't have public discussions. Al (h) says
is that in addition to that you can have
di scussions that are not public.

So nmy question would be howis that,

agai n, other than perception, how is that
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detrimental to the public?

M. Mundstock wi shes to conment.

MR, MUNDSTOCK:  Conmi ssioner, | would
say, based on ny 21 years of experience here that
a noticed public workshop allows staff to hear
fromall the different parties in the case.

So if we notice an issue on water in a
case where water is a significant issue, we have
the various sides represented, in fact, everyone
who thinks water is inportant. So we can then get
everything out on the table and try to nmake our
own concl usions and our own proposal s based upon a
full deck of cards.

Under these proposed regul ations staff
woul d be permitted, if not encouraged, to go out
and neet separately with one party or another
usual ly the applicant, and try to formulate its
positions with the other parties absent. And that
actually would nake the job harder for staff,
because they woul d not have the availability of
all the facts of the other positions. And I think
it's a detrinment to staff's ability to do our job
if we are given this option.

PRESI DI NG MEMBER LAURIE: |s there

anything in this section that inhibits or
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prohibits staff's responsibility to hold public
wor kshops?

MR, BUELL: | believe that the mere fact
that we would not be required is a potentia
problem in the fact that | think that we'd fal
victimto trying to expedite the process.

It would be first we'll have one
wor kshop; pretty soon there will be no workshops
that staff woul d conduct --

PRESI DI NG MEMBER LAURI E: Wl 1, how
about if you were required to hold public
wor kshops, if you don't want the discretion?

MR, BUELL: That's exactly why we
proposed the | anguage --

PRESI DI NG MEMBER LAURIE: It is not the
intent of this language to substitute private
neetings for public neetings. That certainly is
not my intent.

So, if it's staff's feeling that there's
a concern that private nmeetings mght substitute
for public neetings, if you think that's what the
| anguage says, well, then |I'm concerned about
that. Because that certainly is not anything that
| want to do. | don't want to cut back on

wor kshops i f they're necessary.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

56

MR, BUELL: | think we probably agree on
that point. The | anguage that we woul d propose to
do that is what we have in our neno of the 13th.

PRESI DI NG MEMBER LAURI E: But at the
sane tinme your |anguage woul d prohibit discussions
out si de of the workshops.

MR, BUELL: Not if they were to exchange
information or to discuss procedural matters. The
section (h) would still remain and allow staff to
neet with the applicant or intervenor to discuss
what the information on the case is, to understand
what their position mght be on an issue, but not
to negotiate --

PRESI DI NG MEMBER LAURI E: But, Rick, as
we' ve di scussed, (h) is anbiguous and nobody in
this roomcan tell us what it nmeans because it is
i mpl enented on an ad hoc basis.

MR BUELL: | believe that it makes a
I ot nmore sense when it's read with the section (a)
that we have nodified. Then it becones useful

PRESI DI NG MEMBER LAURI E:  Ckay.

MR, MUNDSTOCK: Furthernore, in practice
I think staff very clearly understands what (h)
nmeans under the current regulation. | nmean it is

an exchange of prelinmnary information. It is
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trying to get clear, you said this in one section
of the AFC, you said that in another. Applicant,
those are contradictory. Which did you nean?
Have we lost this document? You know, do we have
the right stuff in front of us?

| mean it's very clear prelimnary
nonsubst anti ve di scussions which are necessary.
This particul ar exception was witten, this is for
t he conveni ence of staff, and we support it.

And | don't believe there's been any
history of problenms with use of that section as it
currently exists.

PRESI DI NG MEMBER LAURI E: The question
is to your (a). Except where the staff or a
party, other than a governnental agency, wi shes to
negotiate with respect to one or nore substantive
i ssues, in which case it would have to be noticed.

How woul d you apply the term negotiate
with respect to one or nore substantive issues?

' mnot sure | understand what that would nean.

For exanple, let's say you had a noise
issue, a traffic issue, doesn't matter. What
woul d the negotiation be over? A correct fact, a
proposed condition? Wat do you think would fal

under that verbiage?
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MR, BUELL: | believe there's two things
that could fall underneath that. The one that you
nmentioned is a proposed condition of certification
where we're essentially negotiating the verbiage
of what needs to apply and what tinefranes.

The second would be a nmitigation, what
is an appropriate mtigation. For example,
whet her once-through cooling or dry cooling, or
what dry cooling systens m ght be the best
mtigation. That would be an opportunity for
parties to discuss what their position is on what
is the nost advantageous mitigation for a
particul ar technical area. And discuss the
details of that. 1Is it a size A or size B type
devi ce.

PRESI DI NG MEMBER LAURI E: Let's say
there's a, in your prelimnary staff assessnent,
you' re | ooking at noise nonitoring systens. And
it's your thought that there should be ei ght noise
nonitoring stations. And the applicant gets that
and goes, no, no, no, | think they m sunderstand
because there's going to be a giant wall here,
therefore everything to the west is irrelevant.

And they want to come to you and say,

M. Buell, you know, |I'mnot sure that you've read
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this right, because you really don't have to pay
attention to what's on the west because there's
going to be a giant wall there, et cetera, et
cetera. And you go, oh, yeah, | guess that's
right.

Is that a negotiation? Is that
sonet hing that you feel is not safe to be
di scussed in public? What's the harmthere? Al
of which, by the way, would be subject to public
scrutiny.

MR, BUELL: | think in the exanple that
you gave, and | think Dave said that was
negoti ations, for the record. | said that that
woul dn't be. But, so | think there's obviously
sone readi ng of what these regulations say to nean
under stand that.

But if it's sinply to clarify a position
I think that the applicant should be allowed to
get on the phone and tell nme that there's no
reason for us to have nmonitors on the west side
because there's no residences.

Li kewi se, | think, though, that quite
often the public can add a great deal to such
di scussions. And as has happened in the past is

they've been able to identify that yes, indeed,
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there are residences on the west side of the power
plant site that weren't known to staff or to the
applicant.

So, there's a tradeoff here that | think
we need to be aware of is that quite often the
public does have sonething to add to the
di scussi ons.

PRESI DI NG MEMBER LAURIE: But if, let's
say your initial thought was we need ei ght
stations, and then on second thought you go, no, |
think that's right, | think we really only need
five. And that's subject to public scrutiny. |Is
public harm done by that?

MR BUELL: | would think that the
public wouldn't be harmed by that. But | would
al so think that there's a danger that the public,
bei ng cut out of that discussion, that they do at
times have things to add to the di scussion

| can name one instance when we were
di scussing well mtigation on the Three Muntain
case where one of the local |andowners provided a
great deal of input to the potential inpacts that
we were discussing under well mtigation

And his point of view was that we had

been, up to that point in tine, thinking about
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el ectrical charges due to punping groundwater and
the inmpacts on that. And he pointed out that he
doesn't use electricity to punp his water, but he
uses diesel.

And | think it's that type of input that
hel ps staff wite a condition that addresses al
t he nuances that night be in mtigation

Certainly there's tines when |' m goi ng
from four noise nonitors to three, and it makes
perfectly good sense for the applicant to get on
the horn and say, you know, that costs us $10
mllion to do that fourth one. |'m exaggerating,
but, do you really think we need it. And | think
staff can take that type of commrent.

Certainly nothing prohibits an applicant
fromfiling witten comments to that effect, too,
that would be part of the record. That all other
parties woul d know what the inplications of their
concerns were.

PRESI DI NG MEMBER LAURI E: Okay, thank
you, sir. Conm ssioner Pernell, did you have any
guestions at this point?

COW SSI ONER PERNELL: None ot her than
just a clarification to staff. |If thereis a

m sunder st andi ng of sone docunents can't you then
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call the applicant and clear that up on the phone,
as long as you're not negotiating any substantive
change of the application?

MR, MUNDSTOCK:  Conmmi ssi oner, the answer
is absolutely yes under the existing regul ation
and that is what is now done. And this is --

PRESI DI NG MEMBER LAURI E:  Well, M.
Mundst ock, --

MR, MUNDSTOCK: ~-- primarily in the
early stage of the case --

PRESI DI NG MEMBER LAURIE: -- let me take
issue with you because for the last three years we
have debated this |anguage. And | can assure you,
I don't know how nmany of those neetings you
attended, | think many, but | assure you between
the General Counsel's office, the Hearing office
and siting staff, there is no consensus as to the
correctness of your answer.

Thirty percent would say yes, 30 percent
woul d say no, and another 40 percent woul d say
depends on the circunstances. That's what |'ve
gotten over the last three years that we've been
di scussing this section

MR, BUELL: | have to concur with you

that there's been various, from project nanager to
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proj ect manager, different interpretations of
that. And sonme neetings have been noticed, where
ot hers have not been, based upon the sanme section
of the regul ations.

That's why | think, as | opened this
di scussion, we agree -- staff agrees that there is
some clarification of both 1710 and 1718 need to
be clarified on exactly what neetings need to be
noti ced.

COW SSI ONER PERNELL: That's all |
have.

PRESI DI NG MEMBER LAURI E: Menbers of the
audi ence, M. Kohn, we're going to let the
gentleman sitting at the table go first since they
got their places by getting here early, | think
M. Joseph.

MR, JOSEPH. Thank you, Conmi ssioner
Marc Joseph again for CURE

Conmi ssi oner Laurie, you wanted to put
perception aside for a mnute; | want to start
wi th perception

In the last year, year and a half, this
Conmi ssi on has responded heroically to the demands
put on it to say yes to power plants as quickly as

possible. It's put an enornous burden --
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COW SSI ONER PERNELL:  Weéll, |'m not
sure that that was a denmand put on us. W | ooked
at ways to expedite the siting process, and do it
in an environnentally friendly way. So |'m not
sure that a denand to |icense as soon as possible
was ever put on us, certainly not this Commttee.

MR, JOSEPH. | accept that
clarification.

COW SSI ONER PERNELL: Thank you.

MR, JOSEPH. d adly, because | think you
have, to the greatest extent possible, and your
staff has, to the greatest extent possible,
attenpted to protect the environment while naking
deci sions at a pace which are historically
unpr ecedent ed.

And because you' ve had these sonetines
conflicting needs to both expedite and thoroughly
exam ne the issues, there is a risk that things
wi || be overl ooked.

And one of the things at risk when the
Conmi ssion is operating at its maxi num capacity,
as it has done in the |last year, year and a half,
is the risk to public confidence in the decision
maki ng.

And | think it there is a single el enment

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

65

which puts at risk the confidence in this
Conmi ssion nmost is the ability to have secret
neeti ngs whi ch are not now perm ssible.

One of the things that speaks best about
t he Conmi ssion process is its visibility; that
peopl e can see and interact with the staff as they
are eval uating the project.

Switch to reality now. Conm ssi oner
Laurie, it is true the staff is not the decision
maker. The staff does, however, have explicit
requirenents in your regulations for its staff
assessment. And as a matter of practicality that
we are all aware of, npst issues in nbst cases get
resol ved by the staff and are accepted by the
Commi ssioners. That's one of their functions is
to weed through it and | eave for you only, you
know, the remai ning controversial issues.

You should be entitled to rely on your
staff to resolve nost of the issues in the case.
It would not be humanly possible for it to be any
ot her way for you.

PRESI DI NG MEMBER LAURI E: Ckay, let nme
make inquiry with you about that point. Let's say
M. Buell says | want eight noise nonitoring

stations. Gets a call fromthe applicant and
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says, no, putting up a wall to the west,
unnecessary. M. Buell says, yeah, that's right,
so | think I"'mgoing to recommend five. And that
goes out to a public workshop, or goes out to a
public hearing, let's say both.

Menbers of the public come in and say,
no, you need ei ght, because yeah, you're going to
put up a wall, but because of air flow, yada yada
yada, you need eight.

So then that's the information that
flows either back to staff or to the Comm ssion
Thus where does the harm arise?

MR JOSEPH: The answer is in hunan
nature. \When any person expresses an opinion
publicly and in a witten docunment, and then is
asked to change that opinion, it's a harder step
to make, than if a person has not already
expressed the opinion

Once a person is comitted to a position
it's harder to change that person's mnd no natter
the nerits. That's the harm

Now, | agree with you the regulation is
not now a nodel of clarity. And there are clearly
uncertainties as to how to apply the current

regul ati on.
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PRESI DI NG MEMBER LAURI E: COkay, well
then let's use the counter argument. Let's say
the correct answer is five and not eight. So M.
Buel | puts out eight, is not allowed to get the
data that it's really five. So then why is that
better when the correct answer is really five and
not eight?

MR JOSEPH. M. Buell is allowed to get
the data, but he should get it at the tine when
he's saying is it five or eight, and everybody
gets to answer that question and give their
opi nion at the sane tine.

MR BUELL: Cormmissioner Laurie, if |
m ght interject here. One of the things that did
occur to ne is the advantage of doing it one way
versus another is that if | allow for such
neetings to take place outside of a publicly
noti ced workshop, then it beconmes the decision
maker, you, that ends up having to hear all the
evi dence on that issue and maki ng a deci sion

If | allowthe parties to neet in an
open forum and exchange ideas perhaps I'll resolve
the issue, whether it is eight or five is the
correct answer, at a public workshop. And I'l

save you, the decision nmaker, that tine in
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evidentiary hearings on hearing that evidence.
And so it is a matter of efficiency in
SONE respects.
PRESI DI NG MEMBER LAURIE: It's not the

intent of this regulation to inhibit public

wor kshops. It's to add to staff's information
data. Information data? Doesn't matter.
MR, JOSEPH. | think, you know, as |'m

sitting here a thought occurs to nme as a possible
way to increase the information flow to the staff
on the kinds of questions which have been raised
here in a way which allows public transparency to
t he process.

And the answer mght be email. To use
M. Mindstock's exanple. |If the air quality
nodel er at the Conmmi ssion wants to find out
whet her switch A was on or off in some nodel, do
it by an enmail, copy to the service list, and
everybody can see it, they watch it, they say,
okay, | don't need to say anything about that, |et
it go hy.

And everybody knows what's goi ng on
And peopl e can decide for thenselves whether it's
sonet hing they want to voice an opinion on

Now, |'m not suggesting that, you know,
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an enmai |l exchange can take the place of workshops,
because it's not the same. But there's a level of
inquiry, this information flow that you're | ooking
for, which perhaps can be done in a visible way
which is not visible with a tel ephone call

COW SSI ONER PERNELL:  And woul d t hat
i ncrease the workload of staff even to that
extent. You nmentioned earlier about the section
where you wite up a docunent describing what the
negoti ati on was and send that out. What is
di fferent between that and what is being proposed
now?

MR BUELL: | think the difference is
the act of doing it, is that the email, itself,
beconmes the docunent | docket. And then | don't
have to spend the tinme drafting a report of
conversation which may be nultiple pages on the
topic. Because all the information or the
guestion that was bei ng asked and the answer to
that woul d be contained in the email

That is an efficient way. 1've done
that, nyself, as a project nanager, is to file
those emails.

COW SSI ONER PERNELL: So you're not

opposed to that reconmendation?
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MR, BUELL: [|'mnot opposed to that,
al though I"'mnot sure that we're ready to require
everyone to file every question they m ght have
via email, either, so.

MR JOSEPH: And |I'm | ess concerned
about it being filed if I've gotten a copy of it
as it happens. That's sort of automatic noticing.

I'd like to address just one other
aspect of this what | refer to as secret neeting
section here. In the first extraordi nary session
of the Legislature this year, in SB-28X, the
Legi slature explicitly considered amendnents to
the Warren Al qui st Act which would have exactly
the sane effect as are proposed here.

And that proposal was in severa
iterations of the bill. The Legislature
ultimately decided to delete that provision. And
| think it's appropriate for the Commission to
t ake cogni zance of that act of the Legislature and
not act where the Legislature decided not to act.

PRESI DI NG MEMBER LAURI E:  Per haps the
Legi slature acted in recognition of our regulatory
aut hority.

MR, JOSEPH. One can see that they

recogni zed the -- regulatory authority; one can

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

71
al so see that this was an issue that there was not
consensus anong the Legislature as to howto
proceed here.

And, in fact, there was very substantia
di sagreenent about how to proceed here. And
think it suggests the Comm ssion should tread
carefully in going exactly where the Legislature
deci ded not to go.

PRESI DI NG MEMBER LAURI E: Okay, thank
you, sir. M. Ajlouny.

MR, AJLOUNY: Yes. Go ahead, go for it.

MR. JOSEPH. Thank you. One nore
t hought before | leave it. And that's the staff's
proposed regul ati on here.

You explored this sonme, Comi ssioner
Laurie. The word negotiate can be construed as a
very narrow word. | would say that any
formul ation of this should focus on discussion of
substantive issues, because |'mnot sure what a
negotiation is.

Negoti ati on suggests an adversaria
process which --

PRESI DI NG MEMBER LAURI E:  Yeah, | --

MR JOSEPH. -- it may not be.

PRESI DI NG MEMBER LAURIE:  -- |
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under st and.

MR, AJLOUNY: Okay, Issa Ajlouny. In
section 1710(a) | admt there's, being part of the
process for two years, that there's too much of a
gray area for, go with the scenario of noise and
how many sensors, too nuch of a gray area that a
staff person might feel they can call the
applicant, or maybe the applicant on the phone
with their consultant, and then discuss sensors,
and you know, just get into a discussion

And then that mght lead to foll owon
with the next nmonth of well, you know, if you
don't want to do ei ght sensors, we can go with
six, you know. That maybe is the negotiations.

It leaves room So | agree that these
rul es need to be precise. And no room for
interpretation. So | amdefinitely a believer in
that. Because | can say, for whatever you have
witten down, and | didn't study this until the
| ast few weeks.

What' s happeni ng today, fromwhat |'ve
experi enced and the docunments that I've read in
t he docket log is you have conference calls
excludi ng the public and negotiati ng where noi se

| evel s shoul d be, and whether air conditioning or
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wi ndows, you know. Those things are docunmented in
our case that we are dealing with that those are
goi ng on today.

And | feel, as being part of the
process, | don't think, Conmi ssioners, you want
t hat ki nd of maybe conference calls going on. But
t hat has happened. So we need to make it clear.

And ny solution was just |like M. Joseph
said --

PRESI DI NG MEMBER LAURI E: And why do you
think that that's bad? |f those conversations are

t hen subject to public scrutiny?

MR, AJLOUNY: If you really -- let ne
explainit, I will answer that question. But it's
sensitive information, | don't want to be cut off.
But I'Il tell you exactly why that's bad. Because

it's true life.
You have a conference call with staff,
with the applicant for Metcalf, and their
consul tants, tal ki ng about noi se.
PRESI DI NG MEMBER LAURIE: We're not --
MR, AJLOUNY: Well, you asked ne the
danger.
PRESI DI NG MEMBER LAURIE: -- going to

tal k about case specifics while the case is
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pendi ng.

MR AJLOUNY: Well, see.

PRESI DI NG MEMBER LAURI E:  You can talk
about generalizations wi thout naking reference to
a specific case.

MR, AJLOUNY: Ckay. In what | cal
pride or the nature of a human being is when you
take a position and a position is taken in
private, and that position is being manipul at ed
bet ween staff, staff managenent, staff |awyers,
applicant, their consultants.

And if that can be done all behind the
scenes and maybe let's say, for instance a staff
person with the CEC, hypothetically, really felt
strong about a certain dB |l evel of sound. And he
didn't agree, because of his experience in the
| ast 17 years.

Well, it's easy to push soneone |ike
t hat out the door, manipulate himby |ooking over
his pc for the last 17 years, seeing what
docunents are there, -- and basically naybe push a
guy out the door feeling very unconfortable to
come to work.

The public wouldn't know that. And then

what we see at the workshop is well, we think that
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it's okay to put air conditioning in a w ndow
i nstead of mmking the source quieter. The
perception, you know, or not the perception of we
feel we were cheated or didn't have part of the
process, but the danger in that is what really
happened is a hundred percent different.

And that, you don't have to agree with
that, but that's fine. But the solution
Conmi ssioners, is what M. Joseph nentioned, and
that's exactly being an I T specialist, the
technol ogy out there today is terrific. | nean
there's discussi on databases where anytine you can
see soneone ask a question, soneone el se
respondi ng, and everyone | ooki ng at everyone.
It's just a database flowing. It's an easy thing
to do. And anyone that wants to go |l ook at it,
looks at it if they wanted to.

At the sane time if someone wanted to
ask a question or whatever they want to do, by
changing (h) to saying only by email or in
wor kshops or whatever, that would nake it precise
That woul d be not prohibiting any tinme schedul e
or -- as a matter of fact it would be shorter on
tinme.

You know how long it is to get on
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conference calls. You get a blast of emmil and
list ten questions and cc a nicknane file that
bl asts to all the intervenors, and it's done. And
t hen when they respond, they cc the -- it's an
easy thing to do and it's public and there's no
harm And it would expedite the process as far as
now you're not going to spend a week to get
sonmeone all available on a conference call

So, | second the motion on the floor --
no, I'mjust kidding -- | second that. | think
that's the solution.

COW SSI ONER PERNELL: | have a couple
of questions. The enmail was just a suggestion
but my question to you is are you in favor of sone
anmended version of (h)?

MR, AJLOUNY: Yes, just basically the
reason I'mfor it is because right nowit's so
vague | feel that sone players are stretching the
rul es.

So I'min for (h), you know, keep (a)
sayi ng exception provided in section (h). And
then in (h) only conversations, whatever, are
either public or emailed. | nean that's ny words,
I"'mnot a |lawer, but bottomine is you can't be

pi cki ng up the phone and negotiating or talking or
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even asking the question. There's no reason why
you can't just blast an emmil in today's
t echnol ogy.

COW SSI ONER PERNELL: Ckay, and | would
just state for the record that everyone is not
privy to email. So you got some retired folks,
little nom and pops out there that don't have
email .

So, I'mnot opposed to that, but we
shoul d, when we're doing this, keep in mnd that
we want to include everyone and not excl ude
anyone.

MR, AJLOUNY: To comment on that, | was
so excited about the email. On a nonthly basis,
or by the traffic of what kind of emails, you
print those out and give it to the people that are
i ntervening that don't have emmil and they get
sent once a nonth or once every two -- whatever's,
you know, appropriate.

COW SSI ONER PERNELL: Right, we can
have sone type of other network nmechanism but we
can't |eave that off.

MR, AJLOUNY: Yes, and that's a good
poi nt .

COW SSI ONER PERNELL:  Ckay.
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PRESI DI NG MEMBER LAURI E: Ckay. M.
Kohn.

MR, KOHN: Thank you, Conmi ssi oner
Lauri e, Conm ssioner Pernell, pleasure to be here.
| did want to comment on this particular section

This issue on 1710's been goi ng around
for anhile. | recall when I first started working
on siting cases 20-sone-odd years ago, we had this
issue. So | guess sone issues just never quite go
away.

And | appl aud your efforts to try to
clarify that because as you've tried to clarify
with some of your questions, we need to really be
careful about what the evil is that we're trying
to prevent here. And | don't think it's exchange
of information.

The concern that people have, and
rightly so, is that decisions not get made without
the public involvenent. And | think that's
important. | should probably speak in putting
things on the record, say that |'m here
representing the Sacramento Municipal Uility
District.

PRESI DI NG MEMBER LAURI E: Ckay, can

ask you a question about your |ast statement.
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When you say decisions should not be nade, which
deci si ons?

MR KOHN: Well, I'mreferring to the
Conmi ssion, and that's why | wanted to clarify
that staff is not the decision nmaker. So we need
to be careful. This is not an ex parte rule that
we're tal king about. Ex parte rules refer to
comuni cations with the decision maker, the
Conmi ssi oners, Advisors to the Conmi ssion, Hearing
O ficers and so on.

Nonet hel ess, | think, as has been
poi nted out, staff does have a key role. W just
shouldn't mix and match the terns ex parte contact
with what we're tal king about here. This is not
ex parte. This is one party talking to anot her
but we need to recogni ze the inportance that staff
pl ays. That they are a very unique party. And
that it would be natural for the Commission to
rely on the expertise of its own party, although
in concert with the entire record, of course, and
comrents from ot hers.

PRESI DI NG MEMBER LAURI E: How does SMJUD
or the City of Sacranento address simlar
questions, simlar procedural questions?

MR KOHN: Well, in SMJUD s case we
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really don't do much in the way of forma
evidentiary type hearings. So, we're probably
nore on the very informal side when it cones to
public input. Although we try to naximze public
i nput .

For exanple, on rates we have an
advisory committee that makes recommendations to
the staff and to the board. But we certainly
don't have rights of cross-exam nation or any of
t hat .

So, obviously staff can -- maybe it's
not obvious, but staff at SMJD can tal k to anybody
it needs to before it nmakes a recommendation to
the board. There's no limts placed on staff's
ability to communicate with the public.

In terns of the City it's pretty much
the sane way. There are occasional adjudicatory
hearings before any |ocal body. But in npst cases
that I'maware of, certainly the Cty of
Sacranmento, there's no constraints placed where
the staff cannot speak to another party w thout
having a publicly noticed neeting.

But, you know, that only speaks to part
of the issue. The other part of the issue is how

do you insure that the public is involved and can

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

81
work with staff and other parti es.

And | think your proposal doesn't in any
way prevent that, but one thing I would agree with
staff's comments, your proposed 1710(h) woul d
require staff to make a witten record of every
conmuni cation. | think we mght want to limt
that to a record of any substantive comruni cation
Because | think there's still going to be the
occasi onal, or nore than occasional tines that
staff speaks to any party on a purely procedura
or nonsubstantive matter, clarifying what was
neant in a particular data request or so on, where
it may not be necessary to put that in witing.

But, | think on the other hand your
proposal that staff be allowed to have even
substantive communications, | think is
appropriate, as long as the substantive
comuni cations do need to be recorded. And
think whether it's email or in witing, what-have-
you.

The emmi| suggestion is a good one, but
as Conmi ssioner Pernell correctly points out, we
have to be very careful about trying to codify one
particul ar technol ogy when not everyone in the

public is necessarily going to be using that
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t echnol ogy.

And while for nost people email would
work, there are others that it would not. And
therefore, nmaking it in witing, a copy of the
emai |, or even just a separate witten
docunent ati on woul d be appropri ate.

So, | guess what I'mgetting at is |
t hi nk combi ni ng your proposal, in other words,
al | owi ng even substantive conmuni cations to be
made between staff and other parties is
appropriate as long as records are nade of that.

And then there's oversi ght because
ei ther another party, a nmenber of the public, or
the Commttee could say, you know, it seens
there's too much going on here of substance in
t hese phone calls or conferences. Maybe you need
to have a workshop on this. |If staff or the
applicant get carried away.

But on the other hand | think staff's
suggestion that only substantive conmuni cati ons
shoul d be recorded is probably appropriate,
because there are nany times where just a
clarification would just, it would clutter the
record just to try and put every one of those in

writing.
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So, that's basically the gist of our
conmment s.

PRESI DI NG MEMBER LAURI E:  Thank you,

MR, KOHN: Thank you.

COW SSI ONER PERNELL: All right, Steve,
I need to ask you a question here, press you for a
posi tion.

MR KOHN: Yeah, sure.

COW SSI ONER PERNELL: So what | think
I"mhearing you say is that you're fine with (h)
with some anendnents. Because we seemto be
having a problemwith (h) and I'mjust trying to
get everybody's opinion there. So you're fine
with (h) with sone anmendnents?

MR, KOHN: That's right, that's right.
And - -

COW SSI ONER PERNELL: Are you going to
submt any?

MR KOHN: -- |'Il try to submt sone in
witing. | think it's July 30th the deadline, get
you sonme specific wording. But | think you could
t ake your proposed revision to (h) and just add
sone wording to clarify that the record that would

need to be nmade woul d be only for substantive
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di scussions, and not for purely procedural or
i nformati onal
COW SSI ONER PERNELL:  Ckay.
MR KOHN: Al right?
PRESI DI NG MEMBER LAURI E: Thank you,

MR, KOHN: Thank you.

COW SSI ONER PERNELL: Thank you, Steve.

PRESI DI NG MEMBER LAURI E:  Anybody el se
in the audience? M. Kelly.

MR, KELLY: Steven Kelly with the
I ndependent Energy Producers. | guess | share
sone of the comments just made. | ook at section
(h), and my comments will go specifically to
section (h) as a conplenent, not a substitute, for
the data collection and public awareness
regul ati ons that you have today that are before
staff.

And therefore | look at it as an
enhancenent to the existing process, to be able to
provi de an opportunity for staff to comunicate,
collect information and so forth, in a process
that is less formalized.

Regardi ng this provision, though, that

speaks to staff making a record, | can foresee in
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the future where that will becone very cunbersoneg,
dependi ng on how it's described, or what the
requi renents are, because what will happen is
sonet hing that staff wites is deenmed to be,
quote, "a record of sone neeting that has occurred
or some conversation that has occurred" and then
we're going to get conpeting interpretations of
that, quote, "neeting" as a record for the public
record.

My own sense in this is that the staff,
whi ch as |'ve heard here, have been here for a
nunber of years working on these kinds of
processes and problens. And are very wel
experienced in knowi ng the difference when there's
a substantive matter or just a conversation going
on.

And there seens to be either email or
notice in the public record that woul d suggest
that if they want to raise an issue that has cone
bef ore them t hrough these di scussions, if they
warrant a public workshop or sone other process
for bringing conpeting ideas to the table, they
certainly have the opportunity to do that. And
I'd encourage themto do that, through a workshop

or through an enmanil that raises the issue or
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what ever.

But the problemstill arises about what
it is, if they're drafting a conment through
email, is it a record of a conversation, or is it
a statenent of an issue that has cone to their
attention.

And | think it needs to be nore of a
statenment of an issue that cones to their
attention so we don't get conpeting litigation
about, quote, "the record"

And | will just reiterate a concern
that's already been expressed by, | think, nopst
peopl e here, that the definition of negotiation
that was in the staff |anguage under section (a)
is terribly anbiguous, and either needs to be very
much tightened up or renpbved. | can't identify
what is a negotiation and what isn't.

And that doesn't solve the problemthat
| think we're trying to deal wth.

So those are ny comments on section (h).

PRESI DI NG MEMBER LAURI E:  Thank you,

COW SSI ONER PERNELL: Steve, | think
you bring up a good point that in terns of a

witten record of conversation, and if there's a
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di spute of the outcone of that conversation what
happens? | nmean who -- the Commission has their
staff interpretation of the outconme, and it m ght
be an intervenor or applicant have a different
i nterpretation.

So that's sonething that clearly we got
to think about. But | think it's a good point.

MR, KELLY: Thank you.

PRESI DI NG MEMBER LAURI E: Menbers of the
audi ence on 1710. Yes, Ms. Sinon.

MS. SIMON:  Thank you. Anne Sinon,
Communities for a Better Environment.

We share a nunber of the reservations
that have been identified. | think that the
proposed | anguage goes too far in trying to
resol ve the anbiguity, and differences in practice
that occur under the existing regulation by taking
of f all regulation of comunications functionally
between the staff and the applicant.

And the subsequent witten record
doesn't solve the problemfromthe point of view
of intervenors. Many intervenors have the
experi ence of significant parts of proposed
proj ects beconing noving targets fromone publicly

noti ced event to the next. Coming to a workshop
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t hi nking you were going to tal k about a project
that uses cooling systemX to follow up M.
Buel | 's exanple, only to discover that as a result
of conversations between the staff and the
applicant, the applicant is now proposing to use
cooling systemY

It's that transition out of the public
view that's the problemthat we think subsection
(h) shoul d be addressing.

A note of the conversation after it
occurs placed in the docket is not going to solve
that problem It's the re-design or re-
organi zation of the project or publicly presented
proposal s previously in private between the
applicant and the staff that creates, | think, the
nost significant problens both for intervenors,
and certainly for just unorganized nenbers of the
general public.

I think what M. Joseph's, you know,

t hought about emmil was related, or at |east |
relate it to the ability at |east of people on
email, which | think Conm ssioner Pernell makes
the right point about, to catch up with this
before it happens as it's happening.

| don't think that creating a hundred
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mllion emails is actually the right thing to do.
| do think that it would be useful to try to
rewite the section to preserve what staff thinks
it's now doi ng, which we didn't understand till we
cane here. So | don't have anything avail abl e.
But to try to rewite the section so that an
applicant is not prohibited frominformally
responding to specific inquiry fromstaff designed
to clarify ambiguity about information that has
previously been presented or sonething |ike that.

Rat her than opening it up to say anybody
can talk in private to anybody el se about
anything, which is what the redraft of section (h)
does. There is no possibility of policing that.
There is no possibility of any party who is not a
party to the conversati on knowi ng whet her the
witten record is actually accurate.

And we thus then have an entire new
| evel of question about the reliability of the
information that's coning to nenbers of the public
i nterposed conpl etely unnecessarily because the
vice is not the witten record or lack of it, the
vice is the private discussion. And that's what
shoul d be addressed.

PRESI DI NG MEMBER LAURI E:  You' ve
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i ndi cated that your organi zati on does make
appear ances or have interests with |oca
government. How do they handle the issue with
| ocal governnment where there is generally
unrestricted access to staff?

MS. SIMON: Badly, | think. | think
that many | ocal governnent processes do not serve
the interests of the public well. As, | forget,
M. Ajlouny maybe said earlier, you know, the
Ener gy Comm ssi on should not be equalizing down
here if there's a perceived problem

The | ow standard of many | oca
government processes in terns of availability to
the public, transparency to the public and ability
to avoid backroomdeals is not a standard that CBE
t hi nks this Conm ssion ought to aspire to.

PRESI DI NG MEMBER LAURI E:  Ckay.

COW SSI ONER PERNELL: Ms. Sinmon, in
your interpretation, and you' ve been involved in
our process over the years, the last couple of
years at | east since |I've been here. How do you
think this works now? |Is it working, in your
opi ni on?

MS. SIMON: | think that it is spotty.

And | do agree with the inmpulse to try to get a
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nore uni form nanagenent of staff interactions with
parties, because | think it isn't uniform

It is our experience that staff/
applicant interactions that are not publicly
noti ced can get out of hand fromthe point of view
of intervenors, that too nuch goes on

And that's --

COW SSI ONER PERNELL: But if -- excuse
me, I'msorry --

MS. SIMON:  Yes, please.

COW SSI ONER PERNELL: If drafted
correctly, you're not opposed to |ooking at this
section and doi ng sonme anendnents to it to all ow
staff the flexibility to have conversations and
still protect the perception of the intervenors as
bei ng i nvol ved?

MS. SIMON: That's exactly correct,

Commi ssioner Pernell. And we would ask both the
Commi ssion and the staff, who know the npst about
it, to take a look at nore precisely what it is
that staff needs to be able to do and try to
redraft fromthe point of view of preserving that,
and that only, as available to the staff.

COW SSI ONER PERNELL:  Ckay.

MS. SIMON:  Thank you.
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COW SSI ONER PERNELL: Thank you.

PRESI DI NG MEMBER LAURI E:  Anybody el se
in the audience? Yes, sir

MR, CHAPMAN: Tony Chapnman. A |ot of
t he concern about this change, | think, goes to
the question which I'mnot sure | have an
understanding of, so I'll ask the question

The changes in | anguage and the
clarification in the language in this section, is
it intended to solve a noticing problem or a
partici pation probl enf

PRESI DI NG MEMBER LAURIE: It's intended
to solve, in nmy view, a comunications problem
That is comunications are nade nore conplicated
when you have a public neeting attended by
nunerous individuals, as opposed to two people
sitting across the table fromone another. That's
the issue.

MR, CHAPMAN: A conmmuni cation problem
then in the way the conmunications are managed?
O is it a communication problemin the question
of whether the communication is successfully
conpl et ed?

PRESI DI NG MEMBER LAURIE: | don't know

if I can answer that question.
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MR. CHAPMAN:  The communication and the
way things get communicated, this change exhibits
it well, inthat this being placed here with, and
the way this change is communicated to nme, as a
nmenber of the public, is that you' re sonehow
attacking the level of public comunication that's
bei ng accepted, allowed, invited.

And what that does is that just raises a
fear level which | believe all the public
participation that you receive in these
proceedi ngs starts out wth.

You see the public arrive at the
beginning in fear. And that fear is strictly an
emotional level. It is hard to deal with from
your seat, it's hard to deal with fromthe staff's
seat .

But that fear really only has two places
to go. Either a fight or a flight type reaction
toit. And once the public gets past that fear
they'Il nmove into nore of an investigation |eve
of what is happening.

And if that investigation is squashed at
this point, then that public participation never
noves on to the next |evels which are nmuch nore

i mportant. And those levels of having an
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under st andi ng of the process, an understandi ng of
a particular project, and then being able to
provide input on it.

If this is trying to solve a problem of
a communi cation problem or to sone degree the
managenent of that conmunication, what has
happened in the past, | believe, fromwhat |
understand of the process, | believe you have a
staf f nanager who, based upon their feeling of the
peopl e that they're dealing with, nake decisions
about what needs to be noticed, where it falls in
the category of inportance. And in witing we
have a hard tinme handing that responsibility over
to the staff manager.

And we're trying to clarify that
sonewhat. The recomrendation, or the constructive
thing that | think I want to lead this toward or
reconmend it toward is that the decision as to
whet her sonet hi ng shoul d be noticed or not m ght
be an issue that doesn't need to be addressed in
this section, but in a section that woul d change
t he managenent of data requests.

If data requests were used nore and | ess
cunbersone, but continued to be recorded heavily,

then the questions in your exanple of how many
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nonitoring stations. |f that was handled in nore
of a data request style comrunication, then |
believe it's going to be self-limting. Because
once the two parties feel that that is too
cunbersone, | think you then have noved into a
di scussion that warrants public notification

My concern and sone of the other
i ntervenors' concern, or the part of this that |
understand the nost, is that it reads like it's
l[imting my public access. And that's what |
think you need to craft around. Because that's
what fires all the fear buttons.

Thank you.

PRESI DI NG MEMBER LAURI E: COkay, thank
you, sir, very much. M. OBrien, could you | ook
at that thernpstat and see what it says? It's
really hot in here.

(Pause.)

PRESI DI NG MEMBER LAURI E: What does that
say, M. Buell?

MR. BUELL: The thernostat up there is
readi ng what, 75 in here?

(Laughter.)

MR, BUELL: Cbviously faulty, because |

feel quite warm nyself.
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PRESI DI NG MEMBER LAURI E: Ckay. Anybody
el se in the audience?

M. Chanberl ain

MR, CHAMBERLAIN. 1'Il just nmake this a
little nore conplicated. 1In a court no party can
conmuni cate with the judge, but all parties are
free to comunicate with one another

When you anal ogi ze here, the reason
peopl e are concerned is because the staff does
play an unusual role. And usually what the staff
decides is very inportant in the case. And so
peopl e want to have the opportunity to have an
equal chance at convincing the staff as to what
t he appropriate answer is.

But there are situations in which there
are other parties who are equally or perhaps even
nore inportant. For exanple, the air quality
agency nay actually be nore significant, what they
think may be nore significant than what the staff
t hi nks.

There's nothing in our regul ations that
can or does restrict the air quality agency from
neeting with the applicant; from Comunities for a
Better Environnment fromneeting with the

applicant; or any of the other parties from
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neeting with one another.

Anot her concern is that the staff nay
need to nmeet with other governnental agenci es.
There are even situations in our statute that cal
for such conferences in situations where there my
be a need for an override.

So | think we need to -- | don't know
that what we've drafted here in subdivision (h) is
the right answer, but we do need to consider
whet her the staff needs sone nore flexibility than
it has right nowto neet, for exanple, with air
qual ity agenci es.

If an air quality agency is neeting with
the applicant to try and work out sonething, can
the staff be in the roon? Can they listen? Can
they tal k? These are questions that just aren't
answered in our current regul ations.

PRESI DI NG MEMBER LAURI E: Thank you,
sir. Anybody else in the audience? M. Mendonca.

M5. MENDONCA: On M. Chanberlain's
point, attached to the packet the intervenor's
survey which was done in Septenber of '99, and
believe there were like 57 people that we did
outreach to

Universally they agreed that if there
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was to be any change, and they basically did not
support any change to this section, but they had
no problens with clarifying that the Energy
Conmi ssion Staff could neet with other agencies
such as Bill described.

| don't believe that change in any way
brings up sonme of the issues that are before us
today, the fear factor, the push buttons and such

PRESI DI NG MEMBER LAURI E: M. Ajl ouny,
very quickly, sir, since you' ve already had
your --

MR, AJLOUNY: Yes, just, you know, by
talking |'mrenenbering sone things and
experiences. And although it's very inportant
that data requests are done, and | think that's a
good way maybe to suggest for naking it easier
woul d be even better, or whatever is said or
asked, if it's, you know, a quick question
there's no reason why an enmil couldn't be done.

But at the sane tine I'mforgetting
about nmy rights to ask a question in my experience
inthe last two years. Two ways: Because the
staff hol ds such an inportant part because they
are what essentially cones out to the, you know,

short of naybe the commitnment of granting the
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licensing, pretty nuch the EIR the whol e process.

And because they play such an inportant
part, that is why there's so nmuch enphasis on this
and so nuch concern. But when an intervenor wants
to ask a question to a staff, | think I have a
right to ask that question, and | shouldn't have
to wait till the workshop if the applicant doesn't
have to wait for a workshop

So, in these regulations | propose that
i ntervenors have a right. Because | can tel
you --

PRESI DI NG MEMBER LAURIE: Well, the
| anguage refers to all parties, does it not?

MR, AJLOUNY: But it doesn't say that
t he project manager must respond to nmy email. O
t he project manager has to stop |aughing in your
face and say |'mnot going to answer your question
and just frustrate me nore, Conm ssioner. And
these are facts. |I'mnot trying to point out
people, but that's the kind of frustration as an
i ntervenor.

When | enmail a question | want an

answer. And not, |I'mnot going to answer and
that's tough. | nean that's -- so whether that's
a hypothetical or real, | would |like sone
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direction that the staff or even other parties
that play such an inportant role, |ike the Bay
Area Air Quality Managerment District and the |SQ
they sit in the workshop, they sit in the hearings
pl aying an i nportant part, but when you try to
call themor you emamil them or whatever, |I'm
sorry, can't talk to you.

As a matter of fact, Conm ssioner, in
the Metcalf case it cane to the point that all the
staff got an enmail that says, Do not talk to Issa,
by nane, and send all questions to me. And |
won't say that nane. But | have it. And so when
| did, there's no response. That basically cut ne
of f.

I"mjust making the point, you see
frustration because |'mstarting to remenber all
these things | went through in the last two years.

So, just an inportant point that I, as
an intervenor, have the rights to ask a question
and a right to get an answer in a reasonable
amount of tine.

PRESI DI NG MEMBER LAURI E: Thank you.

Ms. Sinon.
MS. SIMON:  Thank you, Comm ssioner. |

am now confused and |1'm hoping to take a ninute to
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clarify it so |l don't wite confused conments.

The question that M. Chanberlain and
Ms. Mendonca di scussed about staff conversation
with other agencies, it appears to nme that the
exi sting regulations do not include other public
agencies in the definition of party.

And that therefore this ought to be a
noni ssue. But, |I'mwondering if |I'm m ssing
sonet hi ng?

PRESI DI NG VMEMBER LAURIE:  You are
m ssi ng sonet hi ng, because of the confusi on anong,
the confusion within the walls of this Comm ssion
it is an issue. That's why it's being discussed
t oday.

MS. SIMON:  Thank you.

COW SSI ONER PERNELL: Well, in
addition, | think that what M. Chanberlain
descri bed was anot her agency, and he's perking up
there, so if | mss this, you nmght have to cone
up.

But an exanple of an air quality
district neeting with applicant, and then having
staff in that neeting, negotiating or talking
about sonme mitigation, for exanple. So that is

sonething different than staff talking to the air
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quality district, thensel ves.

So maybe | need some clarification on
that. Because when you add the applicant in, and
they're negotiating mtigation, then I'mnot sure
where we fall under the present statutes.

M . Chanberl ai n?

MR CHAMBERLAIN. Well, | think there
are situations -- first of all, let me address the
guestion of party status. M. Sinobn is correct,
there can be situations where public agencies are
not parties. There are also situations where they
are parties in our proceeding.

And certainly the regulation (a) would
suggest that staff would not -- subsection (a) of
1710 woul d not be able to nmeet with those
agenci es, but | appreciated Ms. Mendonca's
clarification. And we should |ook at that in
terms of trying to rewite the section

Yes, | did make reference to a situation
where an air quality agency, for exanple, m ght
want to sit down with the applicant, and m ght not
want to go through the full noticing and setting
up of a public neeting in order to try and clarify
the application. And perhaps even di scuss what

mtigations would be appropriate for that
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particul ar project.

And there are situations, | believe,
where staff feels that it is essential that they
under st and what ki nds of conmunications are taking
pl ace between the air agency and the applicant.

And so | don't know exactly what
deci sions they nake in each case, but |I'msure
they are certainly tenpted to send soneone.

Per haps they don't speak, naybe they just listen
But currently our regulations just don't really
define what the appropriate scope of behavior is.

COW SSI ONER PERNELL: Ckay, so let ne
ask you this question. [If they are not
participating in the negotiation of sone
mtigation dealing with air quality, is that
perm ssible? O is that sonmething we've got to
| ook at?

| nean the distinction here is whether
or not staff is doing some substantive changes or
negotiating with the applicant. And if you put
anot her agency in the room does that change that
criteria?

I nean | can understand if staff is
sitting in the room understandi ng what the

conversation back and forth between the applicant
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and the agency, but once staff enters the
conversation and suggestions on mtigation, then
that throws it into a different light, in ny
opinion. And I'mjust -- | nean | think it's when
we begin to look at this section those are sone
things that we need to | ook at, as well

MR, CHAMBERLAIN: | think however we
redraft the section we're going to have to rely on
staff's good judgnent to insure that the inportant
i nformati on that cones out of any neetings that
take place that are not noticed is communicated to
all the parties, so that everyone has the sane
i nfornati on when you actually go into the hearings
before the decision maker.

COW SSI ONER PERNELL:  Ckay.

PRESI DI NG MEMBER LAURI E: Ckay, anyt hing
el se?

MS. MENDONCA: Commi ssioner Laurie, ny
conments to M. Chanberlain were just the
peri phery. Basically | think probably public
notice and the requirenent of public notice is the
strongest issue that the Public Adviser has. And
ny mandate is that | should seek to assure the
wi dest possi ble public participation

And the only way that you can assure
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public participation is notice of what's going on
| think it's naive to say that the Energy
Commi ssion Staff is not a decision maker. The
staff nakes a nyriad of decisions that lead to the
ultimate proposal, which cones before the ful
Commi ssion. But staff nakes decisions about the
scope of how wi de an assessnent and an anal ysis
will be made. Staff makes the decision about how
much tine to spend at |ooking into issues.

And the only way | believe that the
public can effectively be a participant is to know
and be a part of the discussion. They can el ect
not to be a participant. They can elect to not
show up to a noticed workshop, or not show up to a
noticed neeting. But that is, in essence, saying
I"mtrusting the process, or |I'mnot concerned.

But in the absence of the opportunity to
have notice of a nmeeting on a subject of
i nportance to the project the public never gets to
exercise its right to participate.

PRESI DI NG MEMBER LAURI E: COkay, but
I et's assune for purposes of discussion the intent
of the reg change is not to inhibit workshops or
public neetings. Let's assune that for purposes

of discussion as to the intent.
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So what we're tal king about are ot her
conversations that take place in addition to such
public neetings.

Now, if | accept your comrent that the
only way for the public to be able to express
t hensel ves is through the public neeting -- just a
mnute, let me finish -- then you are adopting Ms.
Sinon's view that the | ocal governnment process has
been fatally flawed for 50 years.

And that | ocal governnent process has
made hundreds of thousands of decisions, all being
subj ected to public hearings of one formor
anot her, but --

MS. MENDONCA: Right, but --

PRESI DI NG MEMBER LAURIE: -- very few of
whi ch have inhibited all party discussion with
staff. That's nmy difficulty.

MS. MENDONCA:  Well, | find there's a
significant difference. Most |ocal decisions are
i medi at el y appeal abl e by partici pants who were
| eft out of the process to their |ocal superior
court.

Qur process is set up that our only
appeal or a public nmenber appeal is to the

California Suprene Court. And you have a pretty
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hi gh hurdl e.

I would think that in order to get to
the Suprene Court with a concern that in order to
feel that we were fair in going that high to
express a concern, that we would have the nost
open and participatory process possible.

| don't see our process as equivalent to
a local process, because if you're outside of a
| ocal process, or you get into the |local process
| ate, you have a readily avail abl e way of taking
an issue with the decision.

In our situation it doesn't work |ike
that. | find them not conparable.

PRESI DI NG MEMBER LAURI E:  Ckay.

COW SSI ONER PERNELL: Ms. Mendonca,
we -- | nean your advocacy for the public should
be commrended, but Conmi ssioner Laurie has said a
couple of tines that |'ve taken notice, that we're
not trying to elimnate any public access or
process.

Everybody has spoken -- not everybody,
but nost of the comments have said there's
sonething wong with (h) and it needs to be
revisited. And | think that's what we're trying

to do.
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When we do noticing to the public for

wor kshops, et cetera, that, | nmean, is not in
qguestion here. But for staff -- is that in
guesti on?

M5. MENDONCA: Yeah, | believe that the
| anguage that is currently before us elimnates
the ability to require notice. |In the absence of
the ability to require --

COWM SSI ONER PERNELL: Notice of
wor kshops that will be held in the community?

PRESI DI NG MEMBER LAURI E: No, no, no,
no. Where are you getting that?

M5. MENDONCA: In the absence of a
requi renent that meetings between the applicant
and staff being noticed, there is no requirenent
t hat workshops be held. They are |inked.

It's a nice thing to say that we want to
have workshops, and | agree, it's great. But in
t he absence of a requirenent that conversations
bet ween the applicant and staff are noticed, there
is no ability to conpel a workshop or require a
wor kshop.

COW SSI ONER PERNELL: All right, then
if that is, indeed, the point, |I'msure that

that's not the intent of the Commttee to not
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noti ce wor kshops.

PRESI DI NG MEMBER LAURI E:  Ckay.

COW SSI ONER PERNELL: Thank you.

MS. MENDONCA: Yes, thank you.

PRESI DI NG MEMBER LAURI E: Yes, sir

MR, AJLOUNY: Just a quick conmment. |If
what you're thinking is maki ng some kind of
provision to say you nust have a workshop on these
topics, at |east one workshop, and then, you know,
go ahead with having other meetings w thout
notice, | think that will only provi de what
Commi ssioner Laurie's tal ked about, a difference
of perception.

I mean if that happens what will happen
in those workshops are applicant and staff have
tal ked, you know, made their tal ks and conference
calls and all ready when they get to the workshop
it's like, it's just Iike a phony-bal oney kind of
thing that just makes everyone feel happy they
were part of the participation.

And that won't work. That just won't
work. You need to have anything that's tal ked
about in the public, period.

Because right now you have that, and

they're still doing it. So if you open the door
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just alittle bit nore, now you're going to have,
you know, a lot nore going on. Mre flexibility.
The door needs to be shut.

PRESI DI NG MEMBER LAURI E: Okay, thank
you. Let's nove on to the next item M. Buell

MR BUELL: Yes. The next section of
the regulations is section 1712, which deals with
the rights to becone a party, and the rights and
duties of the parties.

The initial draft proposed changing
section (b). Staff has no problens with the
intent of this section. W would note that the
addition of the word intervening in the first
sentence is actually unnecessary because by addi ng
that it adds confusion as to what the role and
rights of the applicant and staff are in the
process, since they're not intervenors to the
process. It becones uncl ear

So, other than that we would agree with
t he | anguage that's bei ng proposed.

PRESI DI NG MEMBER LAURI E: Ckay. Anybody
want to comment on that section? M. Sinon.

MS. SIMON: CBE agrees with the staff
about the confusion introduced by intervening

party, but | fear we also have to say that the
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second edition as provided for in section 1212

al so introduces confusion. Since section 1212
does not deal with notions, petitions, objections
or briefs, which are the nouns in the sentence
prior to the phrase, as provided for in section
1212 --

PRESI DI NG MEMBER LAURI E:  So you think
1212 is inapplicable to sub (b)?

MS. SIMON: 1212 is about hearings and
evi dence and testinony. Then in 1712(b) parties
are given rights to present w tnesses, et cetera,
and to file notions, petitions, objections, briefs
and ot her docunents relevant. And all of that is
referenced to section 1212, which doesn't cover it
all.

And that, to ne, creates sonme anbiguity
about whether there is some intention, | don't
believe it's the Comm ssion's intention at all,
believe this is a drafting problem to sonehow
take the broad discretion vested in the Presiding
Menber by the revised proposal of 1212, and carry
it over not just to hearing testinmony, but to
intervenors' ability to file notions, petitions,
obj ections and briefs, which would be quite a

probl em were that to occur.
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And we would just |ike to suggest that
as drafted this proviso raises that issue. And
it's not intended that that section, that proviso
either be elimnated, which is our suggestion, or
put where it's intended to go.

PRESI DI NG MEMBER LAURI E: COkay, we'l
take a | ook. Ckay, thank you. Anybody el se need
to comment on that section?

MR, AJLOUNY: | just want to understand
sonething. |Is there anything in this docunent
that tal ks about any changes in the fact of when
you can and when you cannot be an intervenor? |
t hought there was something in here and | maybe
msread it, but that (a), that's already been in
here, 1712(a)? 1Is that where it tal ks about where
you - -

PRESI DI NG MEMBER LAURI E: 1712(a) is not
bei ng added.

MR, AJLOUNY: And that's the part where
basi cally a Conm ssi oner can say yea or nay to a
person's petition to be an --

PRESI DI NG MEMBER LAURI E: There's no
proposed changes to that.

MR, AJLOUNY: Ckay.

PRESI DI NG MEMBER LAURI E: M. Buell,
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next section, please.

MR BUELL: Next section is 1714.5.
There's a proposal to add section (d), which
basically requires the staff to give great
deference to the opinions of other state agencies.

I'd like to say that staff thinks it
al ways has given great deference to the opinions
of other state agencies.

But we feel that this section
potentially is overly restrictive; that it doesn't
allow staff to consider other factors that nay be
rel evant, in addition to whether an opinion of a
state agency applies, is legally correct or not
correct.

For exanple, we may find that there's an
environnental inpact that results froma project
which isn't addressed specifically by a state
agency's regulations. And we feel that we shoul d
have the opportunity to present that information
and provide a whole picture to the Comittee on
the issues that pertain to that subject matter.

We al so note that outside the scope or
the purview of many Conmittees the staff has
negotiated with a nunber of state agencies to try

to correct or try to negotiate a reasonabl e
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position with those agencies. And that requiring
us to take great deference with those m ght
preclude our ability to have negotiations to reach
a comon ground on what nmay be an appropriate
mtigation neasure, what mght be in the best
interest of the State of California froman energy
policy.

So we woul d recommend agai nst addi ng
section (d) to the regul ations.

PRESI DI NG MEMBER LAURI E:  Ckay.

MS. MENDONCA:  Conmi ssioner Laurie, |
woul d agree with staff and call to your attention
a coment received by the Public Adviser fromthe
South Coast Air Quality Managenent District which
takes the opposite view. And it's in your packet.

MR BUELL: We also received --

PRESI DI NG MEMBER LAURIE: M. Buell, has
M. Therkel sen signed off on staff comrents?

MR BUELL: Yes, he has.

PRESI DI NG MEMBER LAURI E: The only
reason | ask is, you know, | thought that he was
in agreenment with this | anguage from many
conversations that | had with himover a period of
time. Thus, | have to admt to a degree of

surprise by a change in position
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Let me tell you what | think the intent
of this language is. The State of California is a
bi g conpl ex organi zation, and so it's divided into
sections. There's the State of California Fish
and Gane, the State of California Water Resources;
there's the State of California Departnent on
Toxi ¢ Substance Control .

Al'l of these agenci es have experts in
it, and they're designed specifically to address
gquestions within their jurisdiction

And then we're here. And, you know,
among our staff and consultants we have peopl e who
know about water and who know about air and who
know about noise and all of that.

So the question | would pose is how many
tinmes do the people of the State of California
have to pay for the same advice. That is if the
agency charged with responsibility for making
decisions within their jurisdiction, nake a
decision, then why in the world should the people
of the State of California pay twice to have
sonebody second-guess the position of one of the
agenci es of the state.

That's my question. Now, if comments of

an agency are restricted fromA to B, and C has an
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obligation to address issues fromAto C, so
there's a differential of fromB to C, well
that's not the point that I'mtrying to get at.

I"'mtrying to get at why is our staff
second guessing the professional staff position of
anot her agency fromA to B

MR, BUELL: | think that my answer to
that is that there's nore to the energy gane than
neets the eye. And what | nean by that, based on
ny experience over the years, is that many state
agenci es have not | ooked at the energy overlay on
the policies that they've put forward.

And | think that it's not so nuch of
doing their job over for them as to try to pry
t hat perspective, to put things in perspective on
what is a reasonable policy that neets not only
that state's jurisdiction, but also the needs of
California froman energy perspective.

And it's that nuance that | think that
we need to allow the discussion between staff and
ot her agencies to cone to a reasonable or
concurrent position

| see the | anguage of giving great
def erence neaning we don't even have the authority

to question what they say. And | think that
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that's a m stake

PRESI DI NG MEMBER LAURI E: That's not --

COW SSI ONER PERNELL: Let me offer
anot her scenario, and that is if we have two
conpeti ng agencies that have difference of
opi nion, for exanple, if you do the pollution
control board that is close to a beach or a strip
of beach, and then you have the Coastal Conmi ssion
who wants to do sonething different.

Whet her we, in this particular |anguage,
we have nothing to say, and we hold up sonething
until they fight it out or go to court. | would
agree that at sone point, | nean there needs to be
sone discretion for exanples of where the two
agenci es have overl apping jurisdiction, and who
breaks that stal enate

MR BUELL: | think that's an excell ent
exanpl e, where we have the Coastal Comm ssion and
agenci es dealing with biological resources is
certainly an area that cones to mnd. Another one
is air quality, where we have state requirenents
and federal requirements that may not always be in
absol ute agreenment in trying to resolve those
issues. Staff can play a role in trying to

facilitate that resolution
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MR MUNDSTCCK: To add a little nore, |
believe that if this section becane part of the
regul ations, it would, itself, becone a matter of
controversy regarding what it neans and how to
interpret it in case after case.

For exanple, what is a state agency?
That is not at all a sinple matter. Because you
have a whol e host of different kinds of regiona
agenci es, agencies such as air districts which
could be state, federal, |ocal, who knows.

And | believe that we would end up with
one after another dispute over which agencies are
covered by the regulation. W would have di sputes
over how this relates to the California
Environnental Quality Act because the nost likely
scenario where there is a problem between staff
and anot her agency is where staff believes that
what they've done does not satisfy the
requi rements of CEQA

And | think that dispute would then --
now, we clearly have a right to raise the CEQA
issue. Here, it's a going to be perhaps the first
t hi ng argued about after we get through the
guestion of what's a state agency.

And so | think this would be --

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

119

PRESI DI NG MEMBER LAURI E: M. Mindstock
what do you think is our current application of
the rules regarding our staff review of coments
subm tted by other state agencies?

MR, MUNDSTOCK: | think the --

PRESI DI NG MEMBER LAURI E: What do you
think the current rule is?

MR, MUNDSTOCK: My opinion is that we
try very hard to reach consensus with other state
agenci es wherever that is humanly possible and
reasonable in a case

MR BUELL: | would add that | think
that we attenpt to give their opinion great
deference as a matter of staff, certainly as
you' ve pointed out there they have the expertise
in many areas that staff only has minor expertise
inin sone cases.

But | think that staff needs the
opportunity to consider all the facts that m ght
pertain to a subject area, and that includes the
envi ronnent al consequences of the action

PRESI DI NG MEMBER LAURI E: Okay, well
let's look at it not froman Energy Comi ssion
perspective, but froman overall good governnent

per specti ve.
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What do you think the governnent's
response would be -- strike that. What do you
think the general public's response would be if
t he general public knew that they were paying a
professional for their advice, and then they were
payi ng anot her professional to review the advice
of the first professional?

Does that nake good governnent sense to
you?

MR, MUNDSTOCK: Can | try to respond

sinmply on the California Environnental Quality Act

issue. It is very often the case that an agency
will look to its own statute or regul ations for
conformity, and will not look to the question of

whet her the result is a significant adverse
envi ronnental inpact under the California
Envi ronnental Quality Act

So it is not duplication. W are the
| ead agency under CEQA. So staff actually takes
upon itself its legally required separate burden
of saying, okay, the agency says this is
conpliance with its statute and regul ati ons. W
now |l ook at a different question. |Is there

remai ning a significant adverse environnenta

i mpact .
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PRESI DI NG MEMBER LAURIE: Well, if
there's a different --

MR, MUNDSTOCK: For exanple, --

PRESI DI NG MEMBER LAURIE: -- if there's
a different question, that doesn't bother ne.

MR, MUNDSTOCK: But that's normally what
staff is doing. That is the classic staff
argunent with local air districts who nay or may
not be state agencies, by the way.

A local air district does not deal with
the California Environnental Quality Act at all.
We do. And so that has led to the series of
di sagreenents with local air districts.

And the same thing could happen with a
state agency. So that there is not the
duplication you are tal king about. There is, in
fact, staff trying to carry out its separate
statutory role as the | ead agency under the
California Environmental Quality Act.

And that's one of the mmjor reasons why
staff has a problemw th adding this inpedinent to
t he regul ati ons.

PRESI DI NG MEMBER LAURI E: Thank you,
sir. M. Joseph.

MR, JOSEPH. Thank you, Marc Joseph for

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

122
CURE. Conmm ssioner Laurie, one way to interpret
what you're saying is, |ook, we have these expert
responsi bl e agenci es out there who have the
expertise. Let themdo their job, and let's us
just take it in and not second guess it.

As M. Mindstock said, and you're a
CEQA -- CEQA requires exactly the opposite. CEQA
requires that the determ nation of whether a
project may have a significant effect on the
envi ronnent be made by the | ead agency, not the
responsi bl e agency.

So it's necessary for this Conmission to
review, and not sinply accept the actions, the
recomendati ons of the responsi bl e agency.

Now, obvi ously what happens in practice
is a great deal of deference, --

PRESI DI NG MEMBER LAURIE: | don't have
any problemw th that. The problemis that in the
| ast four and a half years since |'ve been here,
in posing that question anmong various nmenbers of
staff, including the Siting Committee Staff, 1've
gotten answers all over the board as to what
individuals think the role of our staff is vis-a-
vis other agencies. Ckay.

MR, JOSEPH. Let nme give you one exanple

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

123
where this kind of [anguage could lead to
pr obl ens.

An air district is reviewing the
em ssion rates and proposed offsets for a project.
The air district says, okay, we think this is
BACT, and we think these offsets neet our rules
and they're acceptable.

The staff has a responsibility to not
sinmply accept, and the Comm ssion has a
responsibility to not sinply accept that these
of fsets and the inquiry as to the adequacy of
those offsets two different ways.

One, the offsets may be fromsuch a
di stant part of the air district that, in fact,
they don't renove the inpact of the em ssions
i medi ately surrounding the plant.

If you think of it as a different
guesti on then we have no di sagreenent here. |If
you think of it as are the of fsets adequate, then
that's not sonme place you should show def erence.

Anot her exanple, --

PRESI DI NG MEMBER LAURIE: So there are
ci rcunst ances where the law woul d require
addi ti onal independent exam nation, is that what

you' re sayi ng?
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MR, JOSEPH. Yes, yes. Another type of
exanpl e. The offsets may be cl ose enough, but
perhaps while the offsets satisfy the requirenent
to offset NOx em ssions, they generate additiona
t oxi c em ssions.

So the Conmmi ssion may want to say
whet her or not those offsets meet the air district
requirenment, we're not going to accept them
because we don't want the additional toxic inpacts
created by generating those offsets.

PRESI DI NG MEMBER LAURI E:  Ckay.
Commi ssi oner Pernel |

COWM SSI ONER PERNELL: No, |'m okay.

MR JOSEPH: Thanks.

PRESI DI NG MEMBER LAURI E: Thank you,
sir. Menbers of the audience wish to comrent on
this section?

MR, KELLY: Steven Kelly, Independent
Ener gy Producers, again.

Just a couple coments. First, froma
devel oper perspective, it's inportant that we see
sone finality in sone of the state decisions that
cone out of the state agencies. And we support
t he | anguage that woul d provide for the deference

that is prescribed in this | anguage.
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I'd note that disputes are already
occurring, so it's not likely that this |anguage
is going to result in greater disputes. | think
the intent here is to try to reduce the anount of
di sputes and to nove forward in a tinmely manner.

And 1'Il note that the |anguage provides
for deference in those situations where it's
within the area of expertise of the other agency.

And some of the comments that |'ve heard
to date woul d suggest a focus on perhaps issues
that are not in the area of expertise of the
agency to which you're deferring, and would
rightfully cone before this Comission inits
nor mal processes.

So, | think there's a way to carve out a
process that woul d provide the deference to a
state agency for those areas within its experti se,
allow that to nove forward, and still provide you
the flexibility to note that and nmake changes as
necessary. But al so provide sone senbl ance of
certainty to a devel oper noving through the
process that the state is, indeed, speaking with
one voice on those issues that are coming up in a
sequenti al fashion.

So | just leave that to you.
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PRESI DI NG MEMBER LAURI E: M. Chapman

MR. CHAPMAN: Tony Chapnan. |If this
| anguage was approved | believe it feeds to two
addi ti onal questions. |If you're going to give the
expert the deference, then the question conmes up
as does el sewhere in the regs does the staff have
the power to review, subpoena the data
background, standards, whatever the expert may
have used to reach his decision or recomendati on?

PRESI DI NG MEMBER LAURI E: And t hat
answer is yes.

MR, CHAPMAN: Okay. And then if in the
course of your hearings and your process, if that
data and that decision is challenged, who then is
going to should the responsibility to support?

COW SSI ONER PERNELL: That's a question
to us. Say that again? |'msorry, | --

MR, CHAPMAN: |f you're agreeing that
this is your expert and that you're going to
accept their recomendation, --

COW SSI ONER PERNELL: Anot her state
agency?

MR CHAPMAN. Right.

COW SSI ONER PERNELL: Right.

MR, CHAPMAN: But now that is part of

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

127
the formula for acceptance of a siting case, then
if that information, if that decision, if that
data is challenged, isn't it the staff that then
is going to be shouldered with the responsibility
to make the information stand up?

COW SSI ONER PERNELL: Legal ?

MR, CHAPMAN:. O would they have the
power to push it back to the other agency and say,
hey, sonebody doesn't |ike your answer here,
you're going to have to cone in and nmake it stand
up in my court?

COW SSI ONER PERNELL: All right, let's
try and get you an answer from our |egal counsel

MR, MUNDSTOCK: In my opinion
Conmi ssioner, he's probably correct that if staff
had in fact erred and not done an independent
anal ysis, then the record could be flawed unl ess
you then brought the agencies in to testify.

But, again, I'mnot exactly sure what
t he proposed | anguage actually directs staff to
do.

MR. CHAPMAN: The one instance, and this
may be far fetched, but | think it goes back to
t he previous section conversation is that sonewhat

of what you're dealing with here is a
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conmuni cati on managenent question, in that -- and
this is just a scenario -- in that if the other
agency was in negotiations with the applicant to
build a mtigation package of some type, and that
was done without the knowl edge of the staff, and
wi t hout being recorded into this process, the
public would have red flags flying everywhere.

Because they're not going to see the
novermrent frompoint Ato point B. So this, |
bel i eve, ties back to sone of the concern of when
do you start recording, you know. |If you have a
staff nenmber sitting in and listening to an air
board and they're noving back and forth and trying
to come to an end gane, how does that then | oad
the staff with the requirenent to defer to their
expert opinion and reconmendati on?

COW SSI ONER PERNELL: So, M. Chapman,
you' re opposed to this section, is that right? O
you want to say anend it? |'mjust trying to get
a sense of where we are

MR CHAPMAN:  Well, | believe I'm
opposed to it in that we're going back to, | think
the staff has to be saddled with providing a
prof essi onal product under their way of doing

busi ness.
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And if their hands are crinped at every
turn in just creating a good product because
they're forced to accept this person's review
wi t hout being able to test it, thenselves, or
being able to require themto conme on board.

I think the premise of this, and | agree
that we don't, as a citizen of the State of
California, | don't want everything tested three
and four times.

But is this is the |icensing agency,
then they need to have the power to neke this a
good regulation. Watever -- I'mnot qualified to
tell you what, but | believe sonething in addition
to this is going to be needed.

If you are going to accept their
expertise, then somewhere in the system you need
the power to back it up

PRESI DI NG MEMBER LAURI E: From a good
gover nment perspective, and | woul d hope that
perspective is relevant to our proceedings, if we
are finding that -- and let nme separate out the
separate questions that we mght ask. M. Joseph
tal ks about CEQA; M. Mindstock tal ks about CEQA.

That's fine, | don't have any problem

with that. |If state agency is giving to us al
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the coments regarding fromAto B, and CEQA is
fromB to C, and state agency doesn't tal k about
that, then this is not duplicative.

So, I'"'monly going to that area that is
within the jurisdiction of the other state agency.

If we find that there are deficiencies
in the recomrendations of the other state
agencies, |'ve heard commrents that they don't have
their act together, or they don't know what
they're doing, then maybe we have an obligation to
go educate themand | et them know what it is that
we're really looking for, as opposed to an
arrogant approach that we know better than they
do. And they're getting paid probably nore than
we're getting paid.

The ultimte being that the consuner is
getting it stuck to him So maybe there's a
better way to address the perceived deficiencies.

I do not seek to restrict our staff from
doing their job. That's in addition to the
responsibility of the other state agency. What |
do question is if we're paying sonebody to do
their job, then | really don't want to pay
sonebody else to do their job again

If they're doing their job in a failing
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manner, then they should be fired, or there should
be sone other nmethod of correcting their
deficiencies, rather than payi ng sone other agency
toreviewit.

MR, CHAPMAN: | don't think that power
exists in your regs, either

PRESI DI NG MEMBER LAURI E:  Yeah, well, |
think you're right.

MR. CHAPMAN:. Thank you

COW SSI ONER PERNELL: Thank you.

PRESI DI NG MEMBER LAURI E: Thank you,

Ms. Sinmon.

MS. SIMON:  Thank you, Commi ssioner
CBE i s opposed to proposed section (d) and we
don't think it can be fixed.

PRESI DI NG MEMBER LAURI E: Wi ch part?

M5. SIMON: To all of it.

PRESI DI NG MEMBER LAURI E: So you don't
think that we should give great deference to other
state agenci es?

MS. SIMON: | think that the probl enms
that the staff identified are real. | think in
practice the staff does give deference to those

things that are truly within the technica
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experti se of other agencies.

But | don't believe, Commi ssioner
Laurie, that CEQA actually allows the segregation
of Ato Band Bto Cthat you' ve been
hypot hesi zing i n your conmmrents.

The responsibility of a | ead agency
under CEQA is to look at the environnental inpacts
of the entire project fromstart to finish,

i ncluding mtigations, including unavoi dabl e
unm tigatabl e i npacts, the whol e nine yards.

PRESI DI NG MEMBER LAURI E: Ckay, let ne
ask this.

MS. SIMON.  Once -- yes.

PRESI DI NG MEMBER LAURIE: You are a
consultant to City X with the responsibility to
wite the EIR  Going through the clearinghouse,
Depart nent of Water Resources says this is the
deal , these are our comments.

As the consultant hired by City X to
wite that EIR, what do you do with that
i nformation?

MS. SIMON: | look at it critically with
all the other information that I'mgetting. Now,
as a practical natter | may cut corners. And

that's one of the reasons why a lot of local EIRs
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wind up in court is that kind of corner-cutting.

But | think the principle that the |oca
agency is the | ead agency and is responsi bl e under
CEQA for the entire analysis is one that |, as the
consul tant and the |l ocal government that has hired
me, would not quarrel with, even if there are
constraints on how that responsibility is carried
out .

The reason | suggest with respect that
proposed (d) is not salvageable is that as M.
Mundst ock said in a slightly different context in
his comments about this, one can't separate out
anot her agency's area of expertise fromthis
agency's responsibility to evaluate the
environnental inpact of the entire project.

PRESI DI NG MEMBER LAURI E: Ckay, question
for you. Again, you're a city council person
And you have a project before you, and the issue
is water. You have a letter before you fromthe
wat er purveyor, and it says we got plenty of
wat er .

VWhat is your responsibility as a city
council person, with that letter in front of you
fromthe water purveyor that says we have plenty

of water? |Is it your responsibility to conduct an
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addi ti onal study to determ ne whet her you believe
t he water purveyor or not?

MS. SIMON:  Not necessarily. But not
necessarily no. Suppose the water purveyor sends
in that letter, but another agency or public
conmenter conments or provides information that
actual ly an assunption on which the water
purveyor's letter is based has been denpbnstrated
by a recent study to be false.

You are then in the position that you
ought not sinply to rely on the infornmation
provi ded by the water purveyor.

PRESI DI NG MEMBER LAURI E: So woul d you
start off with the presunption that the water
purveyor's informati on should be relied upon?

M5. SIMON:  Yes, and indeed | believe
the staff of the Energy Comm ssion does have the
presunption that the technical evaluations of
conment i ng agenci es ought to be relied on

PRES| DI NG MEMBER LAURI E: See, | don't

know t hat .

MS. SIMON: Well, it certainly Iooks
that way to us. |If there are other circunstances
in which that's not true, | find that interesting.

But again here, with respect,
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Conmi ssioner, | think the cure proposed by this
section (d) is worse than the disease. The
di sease is, as you have put it out to us, is a
certain level of confusion and inconsistency in
the staff. The proposed cure would be for the
agency to be abandoning what it is legally
required to do by CEQA. They're not conmensurate.

And it seens to me that if the staff are
confused or are inconsistent, it would be better
for everyone for sone nanagenent to occur in
relation to getting the staff on the sane page,
whi ch woul d have the added benefit of providing
nore consi stency across determ nations on
proj ects.

PRESI DI NG MEMBER LAURIE:  Well, we'l
see if we can get that out of this process. Thank
you, Ms. Sinon.

Anybody el se? M. Kelly.

MR, KELLY: This may be my own confusion
but I've never read great deference to be tota
deference. And | still don't see the probl em
that's referred here.

Great deference to ne inplies that staff
or the Comm ssion can, upon information that

suggests the evidence that has already conme inis

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

136
wrong, can step in and correct the record, or
alter the decision.

I think to ne what great deference
suggests is that you will defer to those agencies
that have the -- within their area of expertise
for those issues for which there is no evidence
that it would not be sound judgnment or
recomrendat i ons.

So, | think the situation that has been
tal ked about is one of -- which would inply tota
deference to another agency | don't think is in
the | anguage that is before us today.

MR, BUELL: |[If I mght reply to that.
The I ast portion of the proposed change indicates
that except to the extent staff concludes that
such coments are in conflict with other |aws of
the State of California, which nmeans the only way
that we could actually not defer to the |local or
the state agency, rather, is if we found a
conflict in law, not one of CEQA

So, the way that it's witten is what
presents the problem And that's --

PRESI DI NG MEMBER LAURIE: Did you say
that doesn't include CEQA?

MR, BUELL: Would not include CEQA.
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PRESI DI NG MEMBER LAURI E: Okay, well,
let's say CEQA was i ncl uded.

MR BUELL: Well, then that's what
presents the problens. Now | have to wite all
t he nuances, all the exceptions into this rule.
And that becones very tenuous to wite a
regul ation and that's why staff sinply proposed to
not support this.

In order to put on those nuances, al
those caveats into the situation, it becones very
burdensone and very confusing.

PRESI DI NG MEMBER LAURI E: Ckay, thank
you. Anybody el se? M. Joseph.

COW SSI ONER PERNELL: M. Joseph.

MR, JOSEPH. Thank you, Conmi ssioner
Laurie. | want to throw out two other issues
separate from CEQA consi derations.

You know, you have several tinmes today
nmade the analogy to what if we were a | oca
government, how would we be doing it. You're not
a local governnent, though, you're an agency set
up with a specific mssion, and that is one of
which is siting power plants. You are the experts
in power plants, nobody el se is.

And one of the benefits of that is that
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you can see, for exanple, you nmay have a series of
pl ants which you licensed at an em ssion rate of,
to pick a non-real nunber, 25. And then you have
a power plant proposed in a district whichis
remote, which has -- the district has no
particul ar expertise in power plants, it's their
first power plant, and they say exactly within
their area of expertise BACT is 30.

| think it's your responsibility to step
in and say, no, BACT is 25. W know this because
we are the expert statew de agency.

Separate fromthat, you have w thin your
power the ability to nake policy decisions which
are above and beyond the strict requirenents of
law. You can say this is not required by |aw.

You can do without this piece of pollution contro
equi pnrent by law. The agency is willing to grant
you a license, a permt to do this without this
particul ar provision by |aw

They haven't made any factual error, but
as a matter of policy, we want our power plants to
be better.

PRESI DI NG MEMBER LAURI E: Wy woul d you
do that if there weren't any environnental inpacts

requiring you to do it?
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MR, KELLY: Well, let's take an exanple
that | was going to bring up when you got to the
ot her sections not discussed. And that's water
use.

There nmay be no law in this state which
prohibits unlimted anmobunts of fresh water to be
used in power plant cooling, but I think far nore
pressing than anythi ng you have proposed in these
regul ations is the need for this Comission to
adopt a policy about the use of fresh water

Right nowit's very haphazard, and we
are, | nean just read the newspapers, the next
crisis California is facing is a water shortage.
And here we are licensing plant after plant after
plant to evaporate fresh water

PRESI DI NG MEMBER LAURI E: And whose
responsibility do you think it is to adopt the
policy regarding water use for power plants? |Is
that the responsibility of the Energy Conmi ssion
or is it the responsibility of the water agency?

MR KELLY: | think it's both. You are
certainly charged with the responsibility for
policy with regard to power plants. And | think
you know, there's also argunent the State Board

can do sonething, and an argunent that they have,
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per haps ineffectively.

PRESI DI NG MEMBER LAURI E: And shoul d we
be giving great deference to the views of the
agency responsi ble for pronul gating those
policies?

MR, KELLY: | think you have a
responsibility to | ook around and say, you know
what, they acted 25 years ago. Right now we can
see we have 10 million nore people than we had in
1977 when we had the last drought. And we have to
nmake a new policy. And it's our responsibility
because we are the agency in charge of power
pl ants.

PRESI DI NG MEMBER LAURI E:  Ckay.

COW SSI ONER PERNELL: | have a question
for M. Mindstock. On this issue, CEQA requires
the | ead agency to nake the decision, is that
correct? |I'mjust --

MR, MUNDSTOCK: In general terns, yes.

COW SSI ONER PERNELL: In general ternms.
And our siting process is CEQA equival ent?

MR, MUNDSTOCK: W are the |ead agency.
W don't do an EIR  Wat we do is the functiona
equi val ency of an EIR

COW SSI ONER PERNELL: Right. So if we
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change our rule does that then nmake us in
vi ol ati on of CEQA?

MR, MUNDSTOCK: | would say if you
adopted this section perhaps persons in this room
or others could argue to Resources that this calls
into question our naintaining the functiona
equi val ency status in terns of our regulations
with CEQA. Yes, | think it open up anot her
argunent. You are correct. That probably I think
there are people in this roomquite capabl e of
maki ng that argunment to Resources.

PRESI DI NG MEMBER LAURI E:  Commi ssi oner
Pernell's question is would it violate CEQA. And
that's not how you answered.

MR, MUNDSTOCK: But see it's a question
of whether we are retaining our responsibility in
the regul ations for a functional equival ent
process. And the argument could be nade,
dependi ng how one interprets this, that it
conflicts with our role as | ead agency.

And since the Resources Agency has to
continually ratify our regulations as allow ng us
to maintain this functional equivalency status, it
coul d be another issue.

So | think you are raising a valid
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concern.

COW SSI ONER PERNELL: But we don't
know. That woul d be sonething we woul d have to
along with other things, research?

MR, MUNDSTOCK: Well, you could ask the
people in this roomif any of themwould care to
argue at the Resources.

COW SSI ONER PERNELL:  Well, | don't
know if | want to ask. | might -- okay.

PRESI DI NG MEMBER LAURI E: Okay. Thank
you. M. Buell

MR BUELL: Yes. 1'd like totry to
di scuss | think four sections of the regulations
si mul taneously. They're sections 1714, 1748, 1752
and 1755.

Al'l these nodifications in these
sections have to do --

PRESI DI NG MEMBER LAURIE: And 1741, did
you i nclude 17417

MR BUELL: Yes, 1741, 1748, 1752 and
1755, all those sections of the regul ations dea
wi th demand confornance tests and nodifications to
other sections related to that.

Sinply what's being proposed is the

elimnation of the Conmm ssion naking a finding
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regardi ng demand confornmance. Staff does not
oppose that since there was | egislation passed
| ast year, | believe, that elimnated the
Conmi ssion from nmaki ng that finding.

PRESI DI NG MEMBER LAURI E: Okay, thank
you. Anybody have any comments? Thank you.
Anybody have any concl usi onary coment s?

It would be the intent of the Conmittee
to discuss the results of this workshop at a
Conmittee nmeeting soon. | think tonorrow.
Fol | owi ng which there will be some commruni cation
to the full Conmm ssion, whether there's a
consensus or a lack of consensus as to the
recomrendat i ons.

But these issues are of great inport and
interest to all the Comm ssioners. And so they'l
be provided the opportunity to di scuss them

Yes, ma' am

MS. SIMON: |I'msorry, Comi ssioner
Laurie. Before we go to wap up | did have a
guesti on about the proposed change to section
1751.

PRESI DI NG MEMBER LAURI E:  Ckay.

MR BUELL: That was the next section |

was going to deal with.
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MS. SIMON:  COkay.

MR, BUELL: | apol ogi ze. The agenda
negl ected to nention that section, but that is one
of the ones that's under consideration

M5. SIMON: | defer to M. Buell, then.

MR, BUELL: Let me sinply say that that
section of the regulation deals with nodifying the
basis for a Conm ssion decision. It adds |anguage
that the Presiding Menmber's Proposed Deci sion
shal | be based exclusively upon the hearing
record, including the evidentiary record. So it's
an expansi on of the existing |anguage.

PRESI DI NG MEMBER LAURI E: And the
purpose for that is to nake it nore clear that
public coment received is included as part of the
hearing record, which in turnis to be the basis
of the evidentiary record and the basis upon which
the decision is made.

MS. MENDONCA: Could | ask a question on
that point?

COW SSI ONER PERNELL: | think, if | may
I think Ms. Sinmon had a -- she raised the
objection, so if we can hear that first.

MS. MENDONCA: Ckay.

MS. SIMON:  Ckay, --
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PRESI DI NG MEMBER LAURIE: |I'msorry, |
didn't hear that you had an objection

MS. SIMON:  Well, it --

COW SSI ONER PERNELL: Wl |, maybe not
an objection, but a coment or --

M5. SIMON:  Yes.

COW SSI ONER PERNELL: -- at | east
brought it to our attention

MS. SIMON:  Thank you, Commi ssioner
Pernel | .

My concern is that hearing record is not
defined anywhere in the regulations. And if one
| ooks at section 1758, which is headed hearings,
pur poses and burden of proof, all the references
to information in the hearings really are to what
are evidentiary subm ssions.

PRESI DI NG MEMBER LAURIE: | think we
have an answer to that. M. Chanberlain

MR. CHAMBERLAIN. The hearing record is
defi ned.

MS. SIMON. Well, I"'mnot finding it.

MR CHAMBERLAIN. Here it is.

MS. SIMON: Ch, okay, I'msorry then, |
was not | ooking at the right section of

definition. And | may --
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MR. CHAMBERLAIN. W probably shoul d
have included a comment to refer people to that
section, |I'msorry.

MS. SIMON:. Right. And with that
clarification |I have nothing further to say.

Thank you.

PRESI DI NG MEMBER LAURI E:  Ckay.

MR. CHAMBERLAIN: Yeah, it's section
1702(h). And | would add a clarification that the
Resources Agency, in recently review ng our
certification program was concerned that the
regulation as it currently reads, w thout the four
words that are added, made it sound as if the
Presi di ng Menmber's Proposed Decision could only be
based on the evidentiary record, and not on
coment s received, even comrents from ot her
agenci es.

And so this was a conmitnment that we
nmade to themto broaden the scope of the record
that, of course, we would be using to formthe
basi s of the decision

PRESI DI NG MEMBER LAURI E:  Thank you,

MS. SIMON:  Thank you, sorry.
MS. MENDONCA: M question has to do
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with the public coment, which is supposedly
broadened by this point.

Many tines public coment is rendered
i nfornmational hearing and site visit at the end of
the neeting, and goes into the transcript of that
neeting. There mght be public conment rendered
at a status conference, which is also recorded.

But it's my understanding in practice
that when a decision is made, the decision | ooks
not to the public coment at the informationa
hearing or public coment at the status
conference, but only to the public coment
received at the evidentiary hearing.

PRESI DI NG MEMBER LAURI E: That is
correct.

MS. MENDONCA: So, is this now going to
nean that the hearing proposed decision wll
refl ect public coment?

PRESI DI NG MEMBER LAURI E: No, because
public coment at the informational hearing is not
part of the hearing record. Well, wait a mnute -
- good question.

MS. MENDONCA: Yeah. Sorry, |'m not
trying to be --

PRESI DI NG MEMBER LAURI E: The hearing
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record --

MS. MENDONCA: -- an obstructionist; |'m
just seeking --

PRESI DI NG MEMBER LAURIE:  No, no, it's
a proper -- | wouldn't support that. But | think
we have to take a | ook at the |anguage.

MS. MENDONCA: Ckay, thank you very
nmuch.

COW SSI ONER PERNELL: So your point is
to have the status conference as well as the
i nfornati onal hearing part of the record?

M5. MENDONCA: If |, as a nenmber of the
public, cone to the informational hearing and site
visit and express ny deep concern about ny
children's asthnma and the inpacts of this project,
and | don't show up at the evidentiary hearing,
how is ny public comment considered?

Unless | conme to the evidentiary hearing
and nmake public comment at that tinme during a
formal transcribed evidentiary hearings, my public
conment cannot becone a part of the decision
maki ng.

That's my only -- | mean |I'm not arguing
here, I'mjust saying that's howit works. So,

okay, thank you.
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MR, CHAMBERLAIN: The definition of
hearing record that's in section 1702(h) sinmply
refers to public comment presented at a hearing.
So | believe the information hearing would be
i ncl uded.

Now whet her a status conference would be
i ncl uded would be a matter of interpretation

PRESI DI NG MEMBER LAURI E: COkay, well
let's give further thought to that and see if it's
nore conplicated than necessary.

MS. MENDONCA: Thank you.

PRESI DI NG MEMBER LAURI E:  Commi ssi oner
Pernell, did you have any cl osing coments?

COW SSI ONER PERNELL: Just to thank
everyone, the participants, and we will certainly
take all of these comments under advisenent. And
there was kind of a schedule when this would get
back to the board. |If the nenbers of the public
don't have that |I'm sure we can give that out
agai n.

But | really want to thank and
appreci ate everybody com ng out and giving us your
opi nion. And, again, that denponstrates that this
is an open process, and we want to keep it that

way.
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Thank you.

PRESI DI NG MEMBER LAURI E: Ckay. M.
Joseph.

MR JOSEPH. I'msorry if | mssed the
opportunity to nake a closing comment. | did want
to say a couple things at the end.

| think there are other issues before
t he Conmi ssion which are deserving of your
consi derati on when you think about revising your
regul ati ons.

These are in our witten coments, but |
just briefly wanted to tick themoff so you'd be
aware of what's in there.

As | nentioned, you are the only agency
whi ch can | ook at the cunul ative inpacts of fresh
wat er use by new power plants in this state. And
I think it's inportant that you adopt sonme sort of
specific --

PRESI DI NG MEMBER LAURIE: |s that right?
I mean why can't the State Water Resources Contro
Board, in adopting their plans, |ook at the
cunul ative inpact of --

MR, JOSEPH. They could. It's the bal
is clearly in your court right now It may be in

their court, as well. But you are the ones who
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are |licensing power plants and authorizing the use
of fresh water for cooling. You know, under CEQA
there's probably a good argunent that you have an
obligation to |l ook at the cunul ative inpacts of
each of these things that you're doing.

I think it's a policy question, and
thi nk you should do it as a policy matter.

Because if you sinply decide to change policy in a
particul ar case, that applicant would justifiably
feel picked on. And, you know, hey, it was okay
with the five before, why isn't it okay for ne.

I think you should address the policy
guesti on because, you know, cunul ative use of
fresh water in this state is a big, big issue.

PRESI DI NG MEMBER LAURI E: And do you
t hi nk we shoul d address the question by adopting a
policy or by asking the responsible agency to
adopt a policy?

MR, JOSEPH:. | think you should put a
policy out there as a proposed policy, and let's
see what they say. You're the ones paying
attention to power plants. They have nany other
things on their mnd, but you're paying attention
to power plants. And we don't want to | ook back

ten years from now and say, oh, ny god, what did
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we do.

COW SSI ONER PERNELL: M. Joseph, on
t hat point, have you approached the water agencies
about | ooking at cumul ative inpacts of fresh
wat er ?

MR, JOSEPH. No, | wanted to give you
the first opportunity.

(Laughter.)

COW SSI ONER PERNELL:  Ckay.

MR JOSEPH: You're the ones who are
sayi ng yes to power plants. And you should have
the first crack at this, because you have the
picture right in front of you.

' m not proposing a specific outcone,
but | think you should think about what that
out cone shoul d be, what the choices of outcone
shoul d be.

The second issue | think you shoul d
t hi nk about is fuel diversity.

PRESI DI NG MEMBER LAURI E:  Fue
di versity.

MR, JOSEPH. Fuel diversity. You know,
you all know what this is about. Plant after
plant after plant, every one of them natural gas.

We're putting all our eggs in one basket.
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Clearly you're doing a ot of work on
renewabl es, you know, a variety of planning to
support renewables. W need to think about are we
goi ng to becone nore and nore and nore dependent
on natural gas. |Is that a good policy.

PRESI DI NG MEMBER LAURIE: O do you
t hi nk we have the power in our licensing process
to inplement a fuel diversity policy, as the
Warren Al quist Act is currently inplenented --
currently read?

MR JOSEPH: Yes. You have the
di scretion, you're making a discretionary
deci si on.

PRESI DI NG VEMBER LAURIE: So you --

MR, JOSEPH. You can say no, we have
enough of these plants.

PRESI DI NG MEMBER LAURIE: -- you believe
Warren Al qui st says that we can deny a natural gas
application because we want nore hydro? You
believe the law currently allows us to do that?

MR JOSEPH: | don't think there's
anything in the law that precludes it.

COW SSI ONER PERNELL: Well, | don't
know about hydro, because then you're --

PRESI DI NG MEMBER LAURIE: O anyt hing
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el se.

COW SSI ONER PERNELL: -- stepping on
sonebody el se's toes, | nean.

MR, JOSEPH. |'m not sayi ng whose toes

you want to step on.

COW SSI ONER PERNELL: Nuclear -- let ne
ask this question. M. Joseph, what is your
alternative to natural gas for a 500 negawatt
power plant?

MR, JOSEPH. |1'm not proposing
alternative now | think it's a question that we,
as a state, need to think about before we've
conmi tted ourselves down a path that we're stuck
with.

You know, nmaybe we exam ne the question
and decide there's nothing else we can do. It is
t he best choice. Maybe not.

COW SSI ONER PERNELL: | agree that
energy diversity is inportant. Fuel diversity is,
as well. But it has to be sonething that, | mean
it'll be difficult for us to get 500 negawatts out
of photovoltaics in one particular footprint.

So, | nean --

MR, JOSEPH. | agree, and it's not as

t hough there's an obvious answer to this. But as
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a state, and as the Energy Comm ssion, we should
at |l east be asking the question, and see where
t hat question | eads.

PRESI DI NG MEMBER LAURIE:  Well, | have
to go back to ny local governnment upbringing
again, and argue that every decision that a | oca
government makes is consistent with its genera
plan. The state doesn't have a general plan to be
consi stent wth.

The Legi slature has indicated a desire
not to see a general plan that requires
consi stency findings. And that is currently not
the law. If the law were to read that way, as an
expression of legislative will, | think you would
find an agency nore than happy to conply.

MR, JOSEPH. | think the general plan
noti ons of denand conformance are clearly not in
the aw anynore. But, | think it's tine to step
out there and so that you can | ook back ten years
fromnow and say, at |east we asked the question
and we did the best we could; not, we ignored the
whol e subj ect.

And if this produces, you know, a lively
debate, so nuch the better

A related question is nmarket inpacts.
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We are letting power plant devel opers deci de
where, when and how to connect to the grid. There
are places which are better and worse.

PRESI DI NG MEMBER LAURIE: I n 1998 the
Legi slature said to nme, quote, "The market will do
the planning for us." End quote.

Now t hat view nmay have changed. But |
haven't heard that.

COW SSI ONER PERNELL: Well, the |aw
hasn't.

PRESI DI NG MEMBER LAURI E: But the |aw
has not changed.

MR, JOSEPH:. | know |I'm swi mm ng
upstream here. And | also know that we are
reeling fromthe biggest public policy disaster in
the history of this state

And | think it makes good gover nment
sense for the expert agency here to take the | ead.

PRESI DI NG MEMBER LAURIE: | never found
that planning is necessarily inconsistent with
free markets. The question of what you do with
that planning, thinking about it, guiding it, in
ny experience, is not consistent with a successfu
free market. And often it's a necessary requisite

thereto. There are folks who will disagree with
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Ckay.

MR, JOSEPH. | think an energy genera
pl an woul d be a good thing to start working on. |
thi nk you would find an enornous | evel of support
across the street for doing that.

COWM SSI ONER PERNELL:  And woul d you
| obby for us nore PY to do all these, take the
| ead on these?

(Laughter.)

COW SSI ONER PERNELL:  You know, |'m
joking, but I think all of those are very
i mportant questions. But there's al so another
guesti on of resources and how we approach this.
Because obviously it will be a topic of much
debate and public notice and all of the things
that we do.

But, again, | think to stinulate the
t hought is a good thing. And to put it out there.

MR, JOSEPH:. You have in this building
peopl e who are very good at resource planning.
They spent a lot of years doing it --

COW SSI ONER PERNELL:  Ch, absolutely,
but the | aw says we can't do that anynore. W got

to let the nmarket do that.
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MR, JOSEPH. It doesn't say you can't.
It's now silent.

COWM SSI ONER PERNELL: Wl |, point wel
taken. Before |, if | may, | was remiss or would
be if | don't recognize the work that staff did,
especially Rick, in putting this together, and
Dave, M. Mindstock, on keeping us on a | ega
track. So we do appreciate that, and all the
other staff that participated in this, including
our very capabl e advi sers.

PRESI DI NG MEMBER LAURIE: Ch, really?

(Laughter.)

PRESI DI NG MEMBER LAURI E:  Absol utely.
Thank you.

kay, thank you, Commi ssioner Pernell
Anybody el se?

Terrific. W appreciate your input very
much. You'll get adequate notice when this thing
comes back in front of the Commission, when it
does. And we expect to hear fromyou again
Thank you very mnuch.

COW SSI ONER PERNELL: Thank you.

(Whereupon, at 4:50 p.m, the workshop

was adj our ned.)

--000- -
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